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ny Y medical laws, as 
" distinct from the 
os general __ statutes 


relating to public 
= health of which 
they are part, are 
meant those en- 
actments restrict- 
ing the practice of 
medicine in its 
main branches, physic, surgery, dentistry, 
and pharmacy, to persons having pre- 
scribed educational qualifications. Cel- 
sus wisely said: Omnes medicine partes 
inex@ sunt, ut ex toto separari non pos- 
sint. Possibly he had in mind the Egyp- 
tian practice whereunder, as Herodotus 
writes, the human body was divided into 
tracts, and he who specialized in treating 
one might not venture beyond. Special- 
ism to-day has not yet gone quite so far. 
Because dentistry, a specialty of medi- 
cine, requiring for its thorough practice 
knowledge of both physic and surgery, 
demands also mechanical and manual fa- 
cility, the man in the street imagines it 
to be so dissociated from the whole art 





that its exercise may be safely intrusted 
to anyone with sufficient mechanical ap- 
titude to fill or extract a tooth. Its prac- 
tice, however, is now in most jurisdic- 
tions regulated by statutes distinct from 
those regulative of the general practice 
of physic and surgery, and its colleges 
give medical instruction. Specialists 
who treat the eye, the ear, the throat. 
the nose, are first doctors of medicine; 
then ophthalmologists, otologists, laryn- 
gologists, or rhinologists; while to com- 
mon apprehension the medical man who 
specializes in the mouth, where malprac- 
tice may result in woes unnumbered, is 
sufficiently qualified if he can perform his 
manual work, regardless of the effect 
upon special organs or the system at 
large Call him an odontologist or sto- 
matologist, and this general opinion 
might be rectified. Such is the power 


1“Oral surgery, twenty years back, was 
without so much as a name. To-day oral 
surgery as a speciality in medicine is not sur- 
passed, as to its range and as to requirements 
looked for on the part of its practitioners by 
any department of the healing art.” Garretson, 
System of Oral Surgery, 5th ed. 1890, p. VII. 


675 








676 


of a name. Here survives the old dis- 
crimination between physicians and sur- 
geons, that caused the latter in England 
even in our time to be hailed as “Mister,” 
not as “Doctor,” and classed, because 
hand workers, upon a lower professional 
and social plane than the former, who 
prescribed without compounding drugs 
or performing operations; an opinion 
voiced in the drawing-room prattle con- 
cerning Lydgate, the new surgeon, of 
whom Lady Chettam says, in Middle- 
march, “Mr. Brooke says he is one of 
the Lydgates of Northumberland, really 
well connected ; one does not expect it in 
a practitioner of that kind. For my own 
part, I like a medical man more on the 
footing with the servants; they are often 
all the cleverer.” This distinction be- 
tween physician and surgeon has never 
obtained in this country. That it has 
prevailed, to some extent, as between 
physicians and surgeons, on the one hand, 
and dentists, on the other, is due, in part 
at least, to the fault of those dentists 
who, content with their rating by the un- 
thinking, have confirmed it by methods 
abhorrent to the professional spirit; es- 
pecially is its countenance due to proprie- 
tors of “dental parlors,” places, too often, 
where not only is the law violated by the 
practice of nonlicentiates, but actual 
fraud is perpetrated upon patients, both 
in work and material. 

We Americans are at once law lov- 
ing and lawless. Annual sessions of 
Congress and legislatures spawn, with 
herring-like fertility, laws which are un- 
enforced in proportion as roe is unfructi- 
fied. But nothing shakes the abiding be- 
lief of the average mind that no act or 
practice can, if prohibited, survive the 
enactment of a statute forbidding it. To 
tell one so obsessed that all the courts, 
district attorneys, policemen, and priests 
since the days of Cain, have not done 
away with murder; that the horrible pe- 
nal laws of England in force at the close 
of the 18th and beginning of the 19th 
centuries, with their two hundred and 
more capital felonies, were ineffectual 
to stop minor offenses, to commit which 
it seems incredible that one would risk 
his life, is to waste words. Public 
opinion in these latter days has aban- 
doned the laissez faire doctrine for a pa- 


Case and Comment 


ternalism that bids fair to coddle us out 
of all self-reliance; not to our advan- 
tage. Law regulates our coming into life, 
our sojourn in it, our exit from it; for 
even the undertakers some time ago se- 
cured legislation condemned by the court 
of appeals, on account of its class dis- 
crimination, as unconstitutional,? and 
gravely proposed at a convention to as- 
sume the grandiose title “morticians.” 
One is tempted to ask if human nature 
has so changed as to make obsolete the 
observation of Tacitus, “Corruptissima 
respublica plurime leges ;’ which may be 
read fore or aft with equal truth. 

Every statute that attempts to restrict 
those ordinary pursuits or acts of man 
that in the absence of statutory prohi- 
bition are lawful, is an infringement of 
personal liberty not justifiable unless 
preventive of a greater evil than prom- 
ises to result from the individual’s free- 
dom to earn a livelihood according to his 
ability, and under no greater responsi- 
bility than liability in damages to anyone 
injured by his ignorance, unskilfulness, 
or carelessness. Vigilantibus non dor- 
mientibus leges subveniunt is a good 
maxim; still the law may in some regards 
properly look out for those whose weath- 
er eyes are not open; and the protection 
of public health is generally admitted to 
be one of these instances, since the harm 
to the individual may injure the com- 
munity. 

The history of medical legislation is a 
tale of action and reaction, of commend- 
able attempts to protect the public by 
restricting practice to the fit, or presum- 
ably fit, perverted in time for personal 
advantage, then relaxed when made un- 
popular by overzealous enforcement, and 
again renewed after letting down the 
bars, has permitted the field to fill 
with the quacking flock. When the 
council of Tours in a. p. 1163 forbade 
the monks, who had found the cure of 
the body more interesting and lucrative 
than that of the soul, to perform any 
bloody operation, the result was, so far 
as the rule was effective, to throw sur- 
gery into the hands of smiths and bar- 
bers. The English courts upheld the 
College of Physicians in its attempt to 


2 People v. Ringe, 197 N. Y. 143, 90 N. E. 
451, 18 Ann. Cas. 474, 27 L:R.A.(N.S.) 528. 
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enforce the statute preventing apothe- 
caries from prescribing, as well as dis- 
pensing.* But when Apothecary Rose 
took his case into the House of Lords, 
he prevailed; for it seemed all wrong 
that a noble peer for his servants or a 
poor man for himself should, in case of 
illness, be obliged to call a physician to 
prescribe, an apoth- 
ecary to dispense, 
and a surgeon to let 
blood.* Then fol- 
lowed a long period 
during which prac- 
tice was open to all, 
until ‘the apothe- 
caries in turn felt 
that the healing of 
the sick should be 
restricted to edu- 
cated men, and pro- 
cured from Parlia- 
ment the apothe- 
caries’ act,®> where- 
under the apothe- 
caries, having be- 
come general prac- 
titioners of physic, 
and not mere dis- 
pensers, en deav- 
ored, in the course 
of time, success- 
fully to prevent the 
chemist, who cor- 
responds with our 
apothecary, from 
prescribing,® thus 
nullifying Rose’s 
Case, but unsuccessfully to prevent phy- 
sicians from dispensing.” So, the strug- 


re 


3 College of Physicians v. Rose, 3 Salk. 17, 
6 Mod. 44. It is interesting and profitable to 
compare the definition of practice of physic 
in this case with that in Smith v. Lane, 24 
Hun, 632; followed throughout the country, 
but now overruled by People v. Allcutt, 117 
App. Div. 546, 102 N. Y. Supp. 678; affirmed 
in 189 N. Y. 517, 81 N. E. 1171. Defining is 
not so easy as persons in authority sometimes 
imagine it to be. 

*Rose v. College of Physicians, 5 Bro. P. 
C. 333. 


555 Geo. III, chap. 194, § 5. 


6 Apothecaries’ Co. v. Harrison, 67 L. T. N. 
S: Zan 

7 Atty. Gen. v. Royal College, 30 L. J. Ch. 
N. S. 757, 1 Johns. & H. 561, 7 Jur. N. S. 511, 
4-L. T. N. S. 356, 9 Week. Rep. 590. 
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gle has gone on; class and selfish inter- 
ests, as well as public spirit, playing their 
parts in the enforcement of these laws. 
In New York, the reaction due to efforts 
of a few to keep Hahnemann’s disciples 
beyond the pale of the law, coupled with 
the enthusiasm of those who accept 
whatever is new as true, resulted in the 
statute of 1844, 
permitting anyone 
to practice medi- 
cine, subject to 
punishment for 
misdemeanor only 
upon conviction of 
gross ignorance, 
malpractice, or im- 
morality. This 
statute, character- 
ized by Beardesley, 
J.. in Bailey v. 
Mogg, 4 Den. 60, 
as a triumph for 
quackery, was sup- 
planted in 1874 by 
an enactment mak- 
ing practice with- 
out a diploma or 
license a_ misde- 
meanor.2 Since 
then the law has 
been from time to 
time amended, with 
the result of substi- 
tuting the test of 
state examinations, 
both in general 
medicine and den- 
tistry, for the futile diploma standard, 
whereunder the diplomas of the Buchan- 
an factory and similar concerns were li- 
censes equally with those of the best col- 
leges. The medical practice act of New 
York has been modified also to allow the 
practice of “osteopathy,” “chiropody,” 
and “the religious tenets of any church” 
(Laws 1907, chap. 344). The supreme 
court, after failing in Smith v. Lane ade- 
quately to define medical practice, has 
abandoned its attempts at definition, and 
left each case to be decided upon its par- 
ticular facts.® 


8 Laws of 1874, chap. 436. 

8 People v. Allcutt, note 3, supra; People v. 
Christian, 122 App. Div. 842, 107 N. Y. Supp. 
1140. The effort to define “dentistry” has 
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The constitutionality and desirability 
of laws confining to the educated general 
medical ?® and dental" practice have 
been declared by the highest Federal 
court and by the supreme court of most 
of the states. Yet they are still disputed ; 
and efforts are constantly making to de- 
feat the purpose of these laws, to lower 
their standards, and to license practition- 
ers by special legislation whenever the 
number of either enthusiasts for a new 
fad or friends of an individual, whom 
they believe to be specially endowed and 
therefore oppressed by the general law 
compelling him to pass examinations, can 
gain the legislative ear. And always these 
gentry raise the cry that the existing law 
favors a particular system or class to the 
exclusion from practice of the mysteri- 
ously endowed persons ; than which noth- 
ing is falser, for the law merely demands, 
—save in the case of practitioners 
of religious tenets, of whom nothing 
seems to be demanded.—some educa- 
tional qualification and training; these 
being once established by examination, 
the licentiate is free to follow such the- 
ories and practice as his judgment 
approves, subject only to liability for 
damages due to his malpractice. The stat- 
ute neither requires nor forbids the adop- 
tion of any system. So to do would 
hinder progress. But even in the ab- 
sence of statutes, courts require as a 
defense to actions for malpractice ad- 
herence to approved methods of, at least, 
the system professed by the practition- 
er. 

A great jurist, than whom none stands 
higher in the esteem of bench and bar, 
has delivered to the New York State 
Bar Association an address upon the cur- 
tailment of personal liberty, with the pur- 
pose of which the writer is heartily in 


been equally ineffective. It has been classified 
in different jurisdictions as an art, a handi- 
craft, a trade. Very recently one convicted of 
illegal practice described himself as an artist 
correcting “the facial orbit of expression.” 


10 Dent v. West Virgi ~ a i; ou eee 


L. ed. 623, 9 Sup. se 

11 Watson v. how 3g U. S. 173, 54 
L. ed. 987, 30 Sup. t: Rep. 644. 

12 Patten v. Wiggin, St Me. 594, 81 Am. 
Dec. 593; Force v. Gregory, 63 Conn. 167, 38 
Am. St. Rep. 371, 27 Atl. 1116, 22 L.R.A. 343; 
Nelson v. Harrington, 72 Wis. 591, 7 Am. St. 
Rep. 900, 40 N N. W. 228, 1 LRA. 719. 
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accord. The press has attributed to the 
learned speaker criticism of physicians 
for “persecuting” Christian Scientists, 
and reported him as saying: “It took 
centuries of time and untold human suf- 
fering to establish the right of a man 
to be saved or damned in the next world 
in his own way; and the right of an 
adult, sane person to be killed or cured 
in his own way seems to me equally as 
great, unless his disease, being conta- 
gious, endangers others. In that case 
it is difficult to see how the attendance 
of the Christian Scientist can increase 
the danger.” 

The law of New York, as already said, 
has never prohibited the practice of 
Christian Science or any system, fad, or 
fancy, although it has forbidden an 
adult, sane person to be killed in his 
own way, é. g., by suicide, duel, etc. At- 
tendance by Christian Scientists as re- 
ligious guides upon persons ill of conta- 
gious diseases, but physically under the 
care of educated medical men, might not 
increase the danger, except by providing 
additional distributors of the contagion, 
or by interference with the meical care 
of the case. The sole charge of such 
cases, however, by these people, might 
very greatly enhance the danger of 
spreading contagion through mistake of 
diagnosis, by prevention of proper care, 
failure to quarantine, disinfect, etc. Even 
Mrs. Eddy recognized, after cruel dem- 
onstrations of it, the danger involved in 
the treatment of obstetrical cases by the 
entirely uninstructed, and accordingly, in 
the fourteenth edition of her church 
manual, A. p. 1900, article XX XIII re- 
quired her teachers of obstetrics to “have 
taken the degree of M. D., and been duly 
qualified to practise obstetrics, and to 
“have a diploma authorized by the state ;” 
and this although parturition is not a dis- 
ease, but may be due to error of mortal 
mind. Under the New York medical law 
of 1893, only licensed physicians could 
practise medicine. The Penal Code made 
it a misdemeanor wilfully to omit a legal 
duty to furnish medical attendance to a 
minor child. One Pierson, professing to 
rely upon Divine healing through prayer, 
suffered his baby to die of pneumonia 
without calling in medical aid. He was 
convicted of the misdemeanor. The ap- 
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pellate division reversed the conviction 
(People v. Pierson, 80 App. Div. 415, 
81 N. Y. Supp. 214). The court of ap- 
peals, reversing the appellate division, 
and holding that the medical aid required 
to be called in was that of a licensed 
physician, affirmed the conviction (176 
N. Y. 201, 63 L.R.A. 187, 98 Am. St. 
Rep. 666, 68 N. E. 243). Cullen, J., con- 
curring in the result, said: “The State, 
as parens patrie, is authorized to legis- 
late for the protection of children. As 
to an adult (except possibly in the case 
of contagious diseases, which would af- 
fect the health of others), I think there 
is no power to prescribe what medical 
treatment he shall receive, and that he 
is entitled to follow his own election, 
whether that election be dictated by re- 
ligious belief or other consideration.” 
Five years later, in Re Bandel (193 N. 
Y. 133, 85 N. E. 1067, 21 L.R.A.(N.S.) 
49), the court of appeals held that an 
osteopath, under then existing laws and 
Sanitary Code, was entitled to register 
as a “physician,” although, it seems, not 
entitled to practise without limitation, as 
the regularly graduated and licensed phy- 
sician might do. Cullen, Ch. J., again 
concurring in the result, said: “The 
osteopath is precluded by the law from 
practising surgery or administering 
drugs, presumably for the reason that 
his education does not qualify him to 
practise where either drugs or surgery 
may be necessary. I am, therefore, not 
prepared to say that the board of health 
might not properly require that a certifi- 
cate of death, which would exclude from 
the cause thereof either wounds or 
poison, be made by a physician who is 
competent to judge of such matters.” 

It is interesting to speculate whether, 
in enforcing the liability of employers 
under workmen’s compensation acts, the 
medical aid contemplated by them will 
be held to include treatment, present or 
absent by Christian Scientists, faith 
curers, mental healers, et id omne genus. 

That legislation has eliminated nei- 
ther unlicensed practitioners nor quack- 
ery on the part of some licentiates is un- 
fortunately true. Also unfortunately is 
it true that many regard these laws as a 
means to minimize competition, rather 
than to safeguard the public. Behind all 
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prosecutions lies some motive; so far as 
societies are concerned, one of public 
spirit; on the part of individuals, gener- 
ally a personal grievance. Enforcement 
of these statutes is intrusted in most 
states to medical and dental societies or 
state boards. Prosecutions must be based 
either upon evidence procured by agents, 
detectives, or inspectors, call them what 
you will, who seek out violations of the 
law, or upon complaints of private per- 
sons. As to detectives, there is always 
the danger, on the one hand, that they 
become agents provocateurs, a dangerous 
and hateful class, or abuse the law by 
selling “protection,” as it is called, to 
those who, unable to pass the licensing 
examinations, persist in practising. This 
danger exists under all laws, excise and 
others, restraining the customary acts of 
men. On the other hand is the danger 
that these agents, however honest, may 
be charged with extortion by either those 
unlicensed men, whose hostility they in- 
cur, or by complainants discontented be- 
cause prosecutions have not been insti- 
tuted upon their charges unsubstantiated 
by legal evidence. It is well that the 
duty of enforcing these laws has not been 
specially devolved upon the police, thus 
taking them away from their primary 
duty of protecting life and property and 
preserving public order, as well as sub- 
jecting them to an additional tempta- 
tion. 

The best safeguard against these dan- 
gers is to prosecute only upon the testi- 
mony of actual patients, or, if upon de- 
tective evidence, by corroborating it with 
circumstances, and eliminating any con- 
tingent fees or interest in the events. Un- 
der these conditions, enforcement of the 
law is not so easy as it seems. Experi- 
ence has shown that it is‘vain to rely 
upon sworn promises, by violators of 
these statutes, that, if clemency be 
shown, they will in future abstain from 
practice. At the outset of its prosecu- 
tions, the Dental Society of the State 
of New York repeatedly recommended 
and courts allowed withdrawals of 
charges upon such affidavits. Their vio- 
lation did not constitute perjury, and in 
no instance were they kept. The accused 
became wary. That was all. Nor can 
the testimony of actual patients always 
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be relied upon; for, as Jack Falstaff 
says, “Lord, Lord, how this world is 
given to lying.” The agents of the so- 
ciety mentioned have been strictly 
charged not to lie or persuade in order 
to get evidence. But perjury both flat 
and in its slippery forms, “I can’t remem- 
ber,” “I am not sure,” comes constantly 
to help the accused. Yet in the me- 
tropolis, where these cases are tried by 
magistrates, convictions upon competent 
evidence are the rule. Not so, however, 
in smaller communities where jury trials 
are given and neighborly feeling prevails. 
Instances might be multiplied of gross 
disregard by jurors, grand and petit, of 
their oaths. Thrice in Herkimer, some 
years ago, grand juries upon uncontra- 
dicted evidence refused to indict a no- 
torious violator of the law, despite the 
explicit charge of the court. The ac- 
cused was popular, the accuser was not. 
The court instructed the jurors that they 
had nothing to do with the constitution- 
ality of the law, but they decided it to 
be unconstitutional. The local paper, ad- 
mitting the truth of the accusation, boast- 
ed that no indictment would be found. 
In Hudson county, a grand jury having 
refused to find a bill upon conclusive evi- 
dence, the court sent back to its successor 
the same charge, coupled with another of 
perjury; but on both scores, the accused 
again had a happy delivery. In Warsaw, 
two licentiates, newcomers, complained 
of a son of the soil as practising without 
license. They had themselves omitted to 
register, as required by law. The grand 
jury inspected the registry and indicted 
the accusers for not registering, but re- 
fused to find a bill against the friendly 
native, who was neither licensed nor reg- 
istered. In one of these counties, a for- 
mer judge, retained as counsel for the 
prosecution, told the writer that there 
had not been an indictment for a statu- 
tory misdemeanor in that jurisdiction for 
seventeen years. These and like cases 
illustrate what some deem to be the 
chief reason for maintaining the grand 
inquest and petit jury, the fact, namely, 
that those worthy bodies, undeterred by 
trivial consideration for their oaths to 
find truly upon the evidence, disregard 
testimony and refuse to enforce a law 
when, from more or less commendable 


reasons, they prefer that it should not be 
enforced. 

The judicial assessment of punishment, 
too, is difficult. It does not always fit 
the crime. In almost every state of the 
Union, the minimum fine of $50 is pre- 
scribed by the statute for a first offense 
under these laws. It is safe to say that 
unlicensed practitioners in any jurisdic- 
tion would gladly pay twice this fine as 
a license fee. In the metropolis, men 
conducting prosperous “dental parlors” 
would gladly pay an annual license fee 
of $500, even though realizing the im- 
probability that fimes to that amount 
would be imposed upon any one of them 
in the course of.a.year, although that 
has happened. The truth is that men 
who, in theory, approve these laws and 
subscribe heartily to the general doctrine 
that the ignorant and unskilled should 
not meddle with the health of the com- 
munity or of its individual members, are 
not always disposed in particular cases 
to punish those who break the law. They 
agree, not confessing it to themselves, 
perhaps, with the sentiment of Increase 
D. O’ Phace, of blessed memory: 


“’m willin’ a man should go tollable strong 

Agin wrong in the abstract, fer thet kind o’ 
wrong 

Is allers unpop’lar an’ never gits pitied, 

Because it’s a crime no one never committed; 

But he mus’n’t be hard on partickler sins, 

Coz then he'll be kickin’ the people’s own 
shins.” 

Furthermore they do not regard 
breach of the statute as a “sin,” or an act 
involving moral turpitude. 

What, then, is the benefit of this legis- 
lation, if, like all legislation, it fails to 
prevent entirely violations of the statute? 
It is largely prophylactic. Decent men, 
rather than fall into the class of misde- 
meanants, with the sword of Damocles 
ever trembling above their heads, qualify 
for license according to law. Synchro- 
nously with and partly, it is hoped, on ac- 
count of the enactment of these laws, 
the standard of education in both medical 
and dental colleges has been advanced so 
that, as a rule, the practitioner of to-day 
is far better equipped for his work than 
ever before. To that extent, the public 
is a gainer. Moreover, the law is a more 
or less efficient schoolmaster, educating 
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the community, slowly, perhaps, to ap- 
preciate that uneducated men cannot be 
competent practitioners, and that it is 
within the power of everyone to know 
whether the practitioner he employs has, 


13 The case of People v. Conrad, 102 App. 


Div. 566, 92 N. Y. Supp. 606, affirmed in 182 N. 
Y. 529, 74 N. E. 1122, fully discussed in an 
article, “Overt Acts and Traps,” Bench and 
Bar, Nov. 1905, illustrates how far zeal can 
go. Conrad was convicted of criminal mal- 
practice and the conviction was affirmed. Pre- 
sumably it was just. The man was long sus- 
pected. But the most respectable physician 
might be trapped into circumstances of the 
same sort and find himself in a parlous state. 
It may be doubted whether medical societies 
should, in their attempts to enforce laws, go 
beyond the statutes regulating medical prac- 
tice and providing for the revocation of li- 
censes for unprofessional conduct. Pursuit of 
offenses criminal per se is best left to district 
attorneys and societies for the prevention of 
vice. 
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at least, the legal qualifications for his 
work. Yet one who is in frequent con- 
tact with penal, or for the matter of that, 
civil laws, must feel at times a “Divine 
despair” over their ineffectiveness to at- 
tain the ends for which they are framed, 
and must be disheartened by some of the 
dubious methods that zeal adopts to ob- 
tain results from them," making the rem- 
edy sometimes worse than the disease. 
Man’s progress seems like that of the 
mathematical frog in the well,—jumping 
up 2 feet by day, falling back 1 foot by 
night. The performance is tedious, but 
with strength and patience, one arrives at 
the open eventually. 


TRG 


Poser 
The Scolding Judge. 


Poser knew the subtle tricks 
That abound in politics. 
When for office running, 
He'd a handshake and a smile 
Fooling voters all the while 
With a trickster’s cunning. 


Sut he’d been a county clerk 
Doing ordinary work, 
And on friendly motion 
He a counsellor became, 
And achieved his sudden fame 
By absurd promotion. 


Cringe ye lawyers, meekly bow! 

Poser sits in judgment now! 
All the bar beholding. 

On his face observe a frown, 

When he bangs his gavel down. 
“Lawyers take your scolding!” 


Seemingly his fame must rest 

On the books by him possessed 
(Ah! his looks are awful) 

And upon his voice immense, 

Hence he thinks that vain pretense 
On his part is lawful. 


Note the length of Poser’s hair 
And his stern repellant air. 
Very clear the fact is 
He’s a stranger to the law. 
Student life he never saw 
Nor a bit of practice. 


All the lawyers are agreed 

Justice here is sore in need 
Justice they desire— 

But they sweetly smile and say: 

Every canine has its day,” 
“Every rose its briar.” 


Though their days are days of dread, 
Hopefully they look ahead 
Till they'll vote an inning. 
Then with all their armor bright, 
Brother Poser’s hopes they’ll smite. 
Justice will be winning. 


Wb 
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[Ed. Note—This suggestive picture portrays the equipment used by opium smokers. They are peculiary liable, as 
stated by Dr. Crothers, to faults of memory and reasoning, loss of control and unreasonable conduct | 


Amnesia and Responsibility 
BY T. D. CROTHERS, M. D., 
Supt. Walnut Lodge Hospital, Hartford, Conn. 


ms HE term “Amne- 


1 é: sia” means loss of 
carla memory, and is a 
a period in which 


SS the mind is oblivi- 
ous to passing 


¢ events and fails to 
[*| register the sense 
activities. This 


may be partial or 
total. In some instances events may be 
partially recalled, showing that some reg- 
istration has occurred. In other in- 
stances there is a total blank of all im- 
pressions: and events occurring during 
this period. 

In business and professional life where 
the brain is intensely active, faults of 
memory are common, and periods in 
which the person is unable to recall 
events and circumstances in which he 
has taken an active part. 

This condition is seen in elderly per- 
sons, and is very common in spirit and 
drug takers. Recent studies have shown 
that it is a very pronounced symptom, 
and can be verified by evidence outside of 
the person’s statement. 

We now know that the physiological 
action of alcohol is anesthetic or sleep- 
producing. It depresses the mental and 
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motor activities of the brain, both locally 
and generally, up to a point that may 
practically be called paralysis, hence am- 
nesia is a very common condition follow- 
ing. 

The faults of reasoning, and loss of 
control, and unreasonable conduct, seen 
in spirit and drug takers, are often large- 
ly due to amnesia. 

Prisoners frequently make the state- 
ment in court that they have no recollec- 
tion of the acts alleged, and have 
no conception of why they did certain 
things, and what their motive was. This 
appears to unthinking persons to be an 
excuse for the purpose of lessening the 
responsibility and diminishing the conse- 
quences of punishment, and is always re- 
garded with suspicion. Exact scientific 
studies show that it is often a reality 
which may be confirmed by a great va- 
riety of evidence, and direct and indirect 
experience. 

All persons who use spirits and drugs 
to excess, have local palsies, and suffer 
from general perversions of the sensory 
and nerve activities. They cannot think, 
reason, or appreciate circumstances and 
their relation to them. It is these pal- 
sies and defects, influenced by amnesia, 
which explain abnormal conduct and 
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crimes. Responsibility assumes that the 
person is aware of the nature of his acts 
and the consequences which follow; and 
that he is able to judge of the conditions 
and impressions which come to him from 
surroundings and contact with others. 
He may reason incorrectly from these 
data, and misinterpret them, and form 
wrong conclusions, but it is assumed that 
he is fully conscious of passing events 
and surroundings. When this conscious- 
ness and memory is shut off, and the 
words, acts, and conduct of others fail to 
make any impression, there is abnormalty 
and irresponsibility. What is called the 
personality of the man, or his conscious- 
ness of the present, is lost, and conduct 
and mentality are without guidance or 
control. 

Many very startling instances have 
been noted which confirm this fact. 

Thus, a conductor running daily on an 
express train drank heavily at night be- 
fore retiring. The next morning he 
would go out on his train, attend to all 
his duties as usual, only showing a little 
more reticence and abstractness. He was 
apparently conscious of everything that 
went on. Many hours afterwards on his 
return trip, he would suddenly become 
excited and inquire with great anxiety to 
know what had happened, and said he 
had no recollection of anything from the 
time of retiring the night before. 

Sometimes this blank of memory 
would last during the entire trip. To his 
associates this condition was recognized 
by his reticent, gruff manner. His work 
was performed automatically, with ap- 
parent judgment. On several occasions 
of gfeat excitement from accidents, he 
would apparently recover his normal con- 
dition, and be unusually disturbed to 
know what had preceded the event. 

These blanks continued several years, 
and were known only to his intimate as- 
sociates. Another example was of the 
president of a very large manufacturing 
concern, who drank steadily in moder- 
ation. He had distinct blanks of mem- 
ory, sometimes for days at a time. He 
was actively engaged in business, planned 
and conducted important matters, and 
yet was oblivious of events occurring 
during these blank periods. 

A third example was that of a travel- 
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ing man who took both drugs and spirits. 
He would have no conscious memory of 
where he was or what he had sold, ex- 
cept when he referred to his diary which 
he kept with great minuteness. 

Had any of these persons committed 
overt acts, no defense of loss of memory 
would have been considered. They were 
in reality exceedingly dangerous and ir- 
responsible persons, liable any moment 
to commit abnormal acts. 

In an experience of nearly half a cen- 
tury, in the treatment and study of drink 
and drug addicts, I have noted many ex- 
amples of criminal conduct, due exclu- 
sively to this condition. Many of them 
were homicides, in which no motive or 
reason could be given for the act; others 
were frauds in contracts and unusual cre- 
dulities, and all traceable clearly to am- 
nesia and paralysis of the memory cen- 
ters. 

Several examples of homicides, sud- 
den, explosive, and violent, followed by 
suicide, have been noted. The act was 
committed during the amnesiac period, 
and on recovery, the horror of the acts 
caused them to take their lives. There 
are many instances of this character that 
are unknown. 

Extreme remorse and depression fol- 
lowing the awakening from the memory 
blank precipitates them into other more 
startling acts. This condition is a double 
personality of which Mr. Hyde and Dr. 
Jekyel are good illustrations. The as- 
sumption of amnesia in spirit and drug 
takers who commit overt acts is support- 
ed by a great variety of collateral evi- 
dence which careful analysis of conduct 
will sustain. It often happens that acts 
committed while in this condition when 
realized may disturb the brain to such 
an extent as to produce deliriums and de- 
lusions. 

Examples of this are those persons 
who are very profuse and give exagger- 
ated explanations of the crime com- 
mitted, or most childish reasons, in a 
confused medley of statements that are 
obviously untrue. 

An instance occurred in a very prom- 
inent family where the husband killed his 
wife and child, evidently in an amnesiac 
state. Soon after he became delirious 
and delusional, and showed a variety of 
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symptoms which were misinterpreted as 
evidences of contrition. 

In another case a homicide was com- 
mitted by a very sensitive, intelligent 
man, who, on realizing what he had done, 
became so depressed that he developed 
acute tuberculosis, and died before the 
execution of the sentence. I have noted 
many criminals who were spirit and drug 
takers who became extremely melan- 
choly, and developed acute organic dis- 
eases which caused their death. They 
were amnesiac cases, and the conscious- 
ness of their condition had destroyed all 
desire to live; and while asserting that 
they had no recollection of what had oc- 
curred, seemed profoundly indifferent to 
the punishment, and went to their death 
with a sense of relief. 

There are other acts unexplainable ex- 
cept from amnesia and inability to real- 
ize the surroundings and their relation 
to them. Wills have been made, con- 
tracts signed, notes indorsed, statements 
made, which referred at once to a faulty 
brain, and yet the evidence was not re- 
garded, and the person was considered 
responsible. 

Many instances occur in which the 
faulty mental condition of the person is 
taken advantage of by designing men. 
The victim appears to be unusually cred- 
ulous, reticent, and suspicious, and ex- 
hibits very unusual symptoms of de- 
rangement, which are clearly referable to 
faults of memory. 


These are often transient periods 
which occur with the ordinary events of 
life, and are not recognized, unless some 
overt act calls attention to them. 


Amensia follows from diseases, from 
injuries, and may occur from psychical 
shocks, periods of unusual excitement, 
and are incident to the strains and drains 
of modern life. 


Questions of responsibility are to be 
expected, and should become most im- 
portant facts in determining how to deal 
with such persons. The statements of 
the person concerning his own condition 
can be supported by a great variety of 
collateral evidence. Thus, a man com- 
mitting an overt act, and denying all 
knowledge of it, was found to act 
strangely, and without reason in many 


Case and Comment 


respects before this act was committed. 
In another instance, a man kept a very 
minute diary of all that he did and said 
for a period of a few days, then gave it 
up, giving no reason. This continued for 
several years. Later it was found that 
he was conscious of his loss of memory 
at times, and his extraordinary care in 
writing down everything during this time 
suggested a dim consciousness of his real 
condition, and his possible irresponsi- 
bility. 

The common statement of no recollec- 
tion may be urged as an excuse, but it 
should never be ignored or regarded as 
a mere subterfuge until carefully studied. 
Amnesia is always an ominous sign of 
brain impairment and _ irresponsibility, 
and particularly in persons who are spirit 
and drug takers, or who otherwise are 
degenerate and abnormal in conduct and 
living. 

When the sensory activities are dis- 
turbed, communication with the outside 
world is of course broken up, more or 
less, and the impressions are very much 
like the general on the battle field who 
receives false statements as to the po- 
sition of troops and their movements. 
His orders, of necessity, must be confus- 
ing, because founded on false data. 


Amnesia must make the person irre- 
sponsible to a certain degree, and this 
matter must be decided by a study of 
the facts. Conduct indicates motive and 
purpose, and when nothing of that kind 
can be found it is safe to assume that 
the dynamo of the brain is not working 
naturally. 

Moderate drinkers and drug takers of 
long duration are very apt to have am- 
nesia, but this is limited, and can be more 
easily recognized from comparative evi- 
dence. The periodic drinker who has 
distinct attacks of alcoholic excess and 
recovers may have profound blanks of 
memory, beginning during his drink 
period and extending on for some time 
after apparent recovery. In some in- 
stances of this kind, the resumption of 
the memory function has been delayed 
for a long time. In reality the profound 
anesthesia of the brain from drink ex- 
cesses remains, centering in different 
parts of the body. 
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A contested case occurred in which a 
person, after recovery from a drink 
paroxysm and apparently in a normal 
condition, signed papers that later he had 
no recollection of. Very serious ques- 
tions followed, and there the amnesiac 
condition was established beyond a doubt. 

The question which comes to a medi- 
cal witness is, How far was the person 
conscious of the nature of his acts and 
was he fully able to realize the surround- 
ings? If the crime was explosive and 
impulsive, and attended with great ex- 
citement, the facts will be different from 
those of an act committed in an apparent 
normal condition and normal surround- 
ings. There may be amnesia in both 
instances, both before and after the act, 
but the question of determining this con- 
dition calls for the study of a great va- 
riety of physiological, psychological, and 
pathological facts, and their probable 
meaning. 

The question of the integrity of the 
memory should come into equal promi- 
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nence with that of reason and motives 
in a disputed case. There is a great va- 
riety of evidence already accumulating 
which would seem to show that the faults 
of memory are accountable for a great 
many overt acts, up to the verge of 
crimes. Beyond this there are peculiari- 
ties, eccentricities, and unexplainable 
lapses noted in intelligent persons, and 
largely traceable to the faults of memory. 

A medical expert who is bound by the 
theories of yesterday, and is not willing 
to go on into the newer, broader views of 
brain activities of to-day, misses a great 
deal; and one who does not realize that 
the psychology of the brain and its ac- 
tivity, and questions of responsibility, are 
very different to-day than ever before, 
will also fail to interpret the meaning of 
many facts. 


TE Crethor. 


Amnesia. 


Amnesia is memory loss, general or special. There may be a loss of auditory memory, 


so that nam~s or spoken words convey no meaning to the mind (word-deafness), and music 


once appreciated and recognized is forgotten; or the visual memory may be absent, so that 


faces, places, persons, printing, writing,—all that has been learned through the eye—is 


obliterated. The auditory and optic memories being more frequently in requisition in mental 


operations, their absence or impairment is more noticeable than when the senses of smell, 


touch, or taste are impaired; and though what has been memorized through their exer- 


cise, is necessary to the enjoyment of healthy life of the mind and body, the extinction of . 


the eyesight and hearing memory causes the greatest inconvenience to the person. If one 


of these memories only be destroyed the judgment may apparently be as good as before; but 


it stands to reason that discrimination based upon past experiences recorded in special cen- 


ters must be at fault if such special sense records are obliterated. 


—S. V. Clevenger, M. D. 





Right of Surgeon to Depart From Specific 
Operation Originally Contemplated 


BY ELMER D. BROTHERS 
of the Chicago Bar, Lecturer on Medical and Dental Jurisprudence in the University of Illinois. 


HE operations re- 
ferred to herein 
are those in the 
course of which 
the patient is put 

“under the influ- 
ence of a general 
anesthetic, and 
where he has des- 
ignated no one to 

speak for him during the period of un- 
consciousness. 


Elements Involved. 


The question is purely one of contract. 
We must look to that subject for the prin- 


ciples to be applied. Whatever right or 
authority the surgeon has in the premises 
he derives by agreement, express and im- 
plied, with his patient. 


Implied Features. 


Express executory agreements seldom 
contain everything which was in the con- 
templation of the parties at the time. 
Some terms may be unexpressed because 
considered self-evident. Some elements 
may be omitted by oversight. What is 
implied in an express executory contract 
is as much a part of the agreement as 
what is expressed. (Hart v. Otis, 41 Ill. 
App. 431). The rule of reason is inher- 
ent in mental processes, and must always 
be applied in human transactions. To 
the express stipulations of an executory 
contract the law ingrafts : 

(1) Those elements which are essen- 
tial to complete the contract as the par- 
ties must have intended it, and which (a) 
are reasonable and necessary inferences 
from the express stipulations and the cir- 
cumstances, or (b) were reasonably in 
the minds of the parties at the time; and 

(2) Those elements which, although 


not manifestly in the contemplation of 
the parties at the time, are essential (a) 
to a rational execution of the agreement, 
or (b) to the attainment of the general 
purposes of the agreement. (See Had- 
ley v. Baxendale, 2 C. L. R. 517, 9 Exch, 
341, 23 L. J. Exch. N. S. 179; 18 Jur. 
358, 2 Week. Rep. 302, 5 Eng. Rul. Cas. 
502. 


Contracts for Surgical Operations. 


Usually the express stipulations for a 
surgical operation are very meager and 
are clothed in the most general terms. 
Often the essential features are not dis- 
cussed. Details are almost never re- 
ferred to. We must look to the purpose 
of the operation and the other circum- 
stances to find, by inferences, the terms 
of the agreement. Where the facts are 
not disputed and only one conclusion can 
be reasonably drawn therefrom, such in- 
ference may be a conclusive presumption 
of fact and, therefore, become a part of 
the contract, as a matter of law; that is, 
where the only reasonable inference from 
the facts and circumstances is in favor 
of the exercise by the surgeon of certain 
authority, such authority should be con- 
sidered as being within the purview of 
the original contract of employment, as 
a matter of law. Where the only rea- 
sonable inference from the stipulations 
and the circumstances negatives the right 
of the operator to exercise a certain dis- 
cretion, the exercise of such right by the 
operator should be considered, as a mat- 
ter of law, to be no part of:the contract. 
However, if the legitimate inference to 
be drawn from the stipulations and the 
circumstances would either affirm or deny 
the right to perform a certain act, then 
the question of the authority of the oper- 
ator to perform such act should be left 
to the jury, to be determined as a matter 
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of fact; in other words, where reason- 
able men, uninfluenced by ulterior mo- 
tives, might arrive at different conclu- 
sions as to the authority for the act, 
under the stipulations and the circum- 
stances, then the question of authority 


should be left to , sat 


the jury as one of 
fact. 

The surgeon can- 
not go beyond the 
authority given 
him by the patient. 
To this proposition 
there can be no ex- 
ception. The diffi- 
culty lies in deter- 
mining the extent 
of his authority. 
Generally it must 
be inferred in great 
measure from the 
circumstances. Not 
his wish, but the 
patient’s welfare, 
must control, when 
stipulations do not 
cover the point ; but 
even his notion of 
the patient’s wel- 
fare must give way 
to the expressed 
wish of the latter. 
Where the patient 
has decided, there 
is no occasion for 
the exercise of the surgeon’s discretion. 
He is bound by his patient’s conclusion. 
Where there is an express stipulation 
there cannot be an implied one inconsist- 
ent therewith. Where a specific operation 
has been agreed upon, and the preceding 
circumstances are such as to negative the 
idea of an intention on the part of the 
patient to lodge a discretion in the oper- 
ator, any departure from the. specified 
operation by the latter would be a tres- 
pass, for which he may be required to 
respond in damages. What was fairly 
within the mind of the patient? That 
was implied. What does the welfare of 
the patient require? In the absence of 
inconsistent stipulations, the patient will 
be presumed to have intended and au- 
thorized what was for his best welfare. 
Anything which, within the discretion of 
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the practitioner, was reasonably neces- 
sary to accomplish the general purpose 
of the operation, will also be presumed 
to: have been intended by the patient. 
Mere consent to an operation necessi- 
tating a general anesthetic does not ex- 
tend the agreement 
beyond the reason- 
able limits of the 
specific relief stip- 
ulated at the time 
the patient goes un- 
der the influence of 
the drug. An agree- 
ment with refer- 
ence to the per- 
formance of an 
operation does not 
imply consent to an 
entirely different or 
more extensive in- 
vasion of the body 
In fact, under the 
doctrine that the 
specification of one 
is the exclusion of 
others, the right to 
perform a distinct- 
ly different opera- 
tion would appar- 
ently be specifically 
prohibited. The 
mere employment 
of a surgeon to 
perform an oper- 
ation does not give 
him implied authority to do whatever, in 
his discretion, he may deem necessary or 
expedient, without consulting the wishes 
of his patient. Great though his responsi- 
bilities are, they do not confer upon him 
unlimited, arbitrary, and absolute power 
to treat his patient in accordance with 
his own judgment, without reference to 
the wishes of the latter. In practice, the 
surgeon should get previous authority to 
perform such operation as, in his judg- 
ment in the progress of the work, the 
welfare of his patient requires. In the 
absence of such general and unlimited 
stipulated authority, it must be conceded 
that the welfare of the patient demands 
that the operator shall have power to 
deal with unforeseen incidents, and unex- 
pected conditions as they arise in the 
progress of the stipulated operation, in 
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such manner as the operator shall con- 
sider proper, and, in the absence of ex- 
press prohibition, the authority is reason- 
ably inferred from the circumstances. 
Thus, a surgeon diagnoses a patient’s 
trouble as a uterine tumor, and is en- 
gaged to remove it. On entering the 
cavity he finds the tumor as diagnosed, 
together with another smaller tumor, 
both of which can be readily and safely 
removed in the one operation. The pa- 
tient’s welfare, in fact the general pur- 
pose of his employment, demands that 
he remove both without waiting to get 
the express consent of his patient. Re- 
moving a diseased appendix in the course 
of a general abdominal operation ought 
to be considered authorized, as within 
the general purview of the primary un- 
dertaking. The implication of authority 
must necessarily be as great as the im- 
plication of the responsibility of the sur- 
geon in the premises. In fact there 
should be some latitude for the exercise 
of the operator’s discretion, and doubt- 
less such right must have been contem- 
plated by the parties, and, therefore, the 
responsibility to act would not extend as 


far as the implied authority. 


Reasonable Inferences. 


The following propositions are found- 
. ed on a common-sense view of the situ- 
ation: 


1. Where the stipulations are general 
with reference to some general relief de- 
sired, the operator is given a wide lati- 
tude of discretion, and is at liberty to do 
any act reasonably calculated to effectu- 
ate that general object. 


2. Where there is a general agreement 
with reference to a specific operation, the 
operator has implied authority to do any- 
thing reasonably calculated to afford the 
specific relief contemplated, but the au- 
thority does not extend beyond the gen- 
eral purview of said relief. 


3. Where the agreement contemplates 
a specific operation for the purpose of 
some general relief, the operator has im- 
plied authority to do anything reasonably 
incident or collateral to the specific oper- 
ation, or reasonably necessary to the full- 
est measure of the general relief sought. 


4. Where the agreement contemplates 
a specific operation for the purpose of 
some specific relief, the necessary infer- 
ence limits the operator to the specific 
operation and such collateral matters as 
may be reasonably necessary to bring 
about the specific relief contemplated. 

5. Where there is a general agreement 
with reference to a specific operation, the 
right to perform the same according to 
the professional discretion of the opera- 
tor is necessarily implied. 

6. A general agreement to perform a 
specific operation implies the consent of 
the patient to the performance of all in- 
cidental operations related to and reason- 
ably growing out of the primary opera- 
tion. 

7. A general agreement covering an 
operation for specific relief implies the 
consent of the patient to the use of all 
the means reasonably calculated to ac- 
complish that purpose. 

8. Where an end is required, the neces- 
sary means are implied, when not pro- 
hibited. 

9. Surgical operations cannot be per- 
formed as you erect a house or construct 
a machine, according to plans and speci- 
fications; the patient must necessarily 
confide in the operator, in many respects, 
to do what in his judgment the welfare 
and health of the patient may require, 
in view of previously known conditions 
and of unexpected situations as they 
arise during the progress of the oper- 
ation. 

10. Where the patient forbids specific 
things, his wishes must be respected, and 
a breach in this respect makes the opera- 
tor a trespasser ab initio. 

11. To the knowledge of the patient, 
it frequently occurs that complete diag- 
nosis is not made until after the patient 
is under the influence of the anesthetic, 
in which event the patient must be pre- 
sumed to consent to any operation not 
expressly prohibited, within the general 
purview of the employment, which the 
operator finally concludes in good faith 
the patient’s condition demands. 

12. The circumstances under which 
the question arises as to whether an oper- 
ator exceeded his authority are so diver- 
sified and individually distinctive that 
the courts cannot lay down any hard and 
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fast rule to fix the line at which the pa- 
tient’s consent ends and the operator’s 
trespass begins. 

13. If the facts are such that the law 
imposes a duty on the operator to give 
the relief in question, the consent of the 
patient is implied, and even in cases 
where the situation is not so serious as 
to raise a legal duty, the determination 
of the operator to act, if in good faith, 
apparently for the welfare of the patient, 
and within the general purview of the 
agreement, ought to be final and binding 
upon the patient unless clearly and man- 
ifestly wrong or expressly forbidden by 
the patient. 

Question of Fact. 


Whether there was a material depart- 
ure from the contract by the operator 
may be a question of fact for the jury. 
The rule announced in Mohr v. Williams, 
95 Minn. 261, 1 L.R.A.(N.S.) 439, 111 
Am. St. Rep. 462, 104 N. W. 12, 5 Ann. 
Cas. 303, must be construed as announc- 
ing this doctrine. In this case the pa- 
tient was taken by her family physician 
to a specialist for examination of her 
hearing. After examining both ears the 
expert decided an operation on the right 
ear was necessary. Later, the patient 
submitted to an operation for that pur- 
pose, and, after she was under the in- 
fluence of a general anesthetic and the 
surgeon examined the right ear, he found 
that such operation was not imperative 
at that time, but, upon examination of 
the left ear, he found it in such condition 
as to demand immediate attention. With- 
out waiting for the patient to recover 
from the anesthetic and getting her con- 
sent, he abandoned the operation on the 
right ear and operated on the left. It 
may be inferred from the opinion that 
the operation was upon the middle ear 
through the drum, from the outside. The 
operation originally contemplated would 
apparently have required a similar in- 
vasion of the body on the right side of 
the head. After leaving the hospital the 
patient brought an action for assault and 
battery against the surgeon. She was 
successful before the jury and obtained a 
verdict for $14,322.50. The defendant 
moved for a new trial and also for judg- 
ment against the plaintiff, dismissing the 
suit, notwithstanding the verdict, on the 
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grounds (a)—that the patient’s consent 
was not necessary; (b) that the patient 
did, in fact, consent to the operation as 
performed; and (c) that the consent of 
the patient was implied under the circum- 
stances. The motion for a new trial was 
allowed on the ground that the verdict 
was excessive, and the plaintiff appealed 
therefrom, but the motion to dismiss the 
suit was denied and the defendant ap- 
pealed from that part of the order. The 
court found that the operation was suc- 
cessfully and skilfully performed, and 
was of a generally beneficial nature to 
the patient. There was no bad faith 
shown on the part of the operator. This 
case appears to be quite generally misun- 
derstood. The opinion shows a thorough 
consideration of the subject by the court, 
and is in perfect consonance with the 
rights of all parties concerned, though it 
is barely possible that the defendant’s mo- 
tion to dismiss should have been sustained 
on the ground that the consent of the 
patient was implied. It is impossible to 
lay down any strict rule for determining 
what constitutes an improper departure 
from the specific agreement between pa- 
tient and operator, since each case must 


-depend upon its own special facts. 


Bennan v. Parsonnet, 83 N. J. L. 20, 
83 Atl. 948, was an action for assault and 
battery brought against a surgeon by a 
patient under the following facts: The 
patient had been operated upon a couple 
of years before for 4 rupture on the left 
side, and it was causing him some 
trouble. He consulted with the surgeon 
with reference to the same, and, appar- 
ently, the surgeon’s diagnosis was limited 
to an examination of the specific rup- 
ture. The defendant advised an oper- 
ation, but it appears that while such 
operation was advisable, it was not im- 
perative. After the anesthetic had been 
administered the surgeon discovered on 
the right side a hernia which was a seri- 
ous menace to the patient, and of a char- 
acter to cause his death should strangu- 
lation occur, and operated for the latter 
trouble without first procuring the pa- 
tient’s consent. The trial court correctly 
stated the law, to the effect that the pa- 
tient must be the final arbiter to decide 
whether or not he will take the chances 
of an operation, and that his consent, ex- 
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press or implied, must be given before a 
surgeon can lawfully operate; but the 
court held that the consent to operate 
for one hernia, under the circumstances, 
was not, as a matter of law, an implied 
coiisent to operate for the other, and left 
the question of consent to the jury, as 
one of fact. The jury found that the 
patient did not consent, and rendered a 
verdict of $1,000 against the surgeon. On 
appeal the upper court, ostensibly reject- 
ing this rule as being unsuited to modern 
operations, held that under the circum- 
stances consent was reasonably implied, 
and laid down the rule, in substance, that 
when a person has selected a surgeon to 
operate upon him, and has appointed no 
other person to represent him during the 
period of unconsciousness which consti- 
tutes a part of such operation, the law 
casts upon the operator the responsibility 
of so acting, in good faith, in the interest 
of his patient, within the reasonable scope 
of his employment and the general pur- 
pose of the relief sought, that the latter 
shall receive the fullest benefit of that 
professional judgment and skill to which 
he is legally entitled. The suggested fic- 


tion that the surgeon becomes the agent 
of the patient under an anesthetic only . 
complicates matters, since the same ques- 
tions arise in determining his authority as 
agent, and must be answered on the same 


state of facts. This case, while osten- 
sibly announcing a different rule from 
the one given in the Mohr Case, in reality 
merely justifies the extension of the field 
within which the court will consider that, 
as a matter of law, the patient by impli- 
cation consented to the operation as per- 
formed, but leaves the rule the same; 
namely, that where the operation per- 
formed was not the specific operation 
agreed upon, the question as to whether 
there was such a substantial departure 
from the scope and purpose of his em- 
ployment as to negative the idea of con- 
sent is often a question of fact for the 
jury, to be determined from a consider- 
ation of all the circumstances in the case, 
including the general purpose of the em- 
ployment, the character of the operation 
specified and of the one actually per- 
formed, their relation to the relief sought, 
the exigency of the situation, the general 
welfare of the patient, the good faith 
and fair dealing of the operator. 


Case and Comment 


When a person agrees, in general 
terms, with a surgeon for an operation 
for specific relief, and, in pursuance 
thereof, takes a general anesthetic with- 
out giving any special instructions to the 
operator, he impliedly gives the latter au- 
thority to do any act reasonably neces- 
sary to accomplish the general purpose 
of his specific employment, or clearly in- 
cident thereto, and, in his discretion, to 
depart from the specific operation origi- 
nally contemplated, so far as to give the 
patient the fullest measure of benefit, 
from his skill, judgment, and observation, 
within the purview of the relief sought. 
Thus, in the Mohr Case, if the general 
employment had been to relieve the pa- 
tient of defective hearing, and had such 
relief been the specific purpose of the 
operation agreed upon, the mere fact 
that the surgeon made a wrong operative 
diagnosis, resulting in recommending an 
operation on the wrong ear, should not 
have limited his authority to an operation 
on the ear mentioned, because the patient 
was entitled to have the benefit of his 
skill and best judgment at all times. Nei- 
ther party should be bound by the mis- 
take. On the other hand, if the relative 
conditions of the ears changed between 
the examination and the operation, the 
surgeon should be considered as having 
the implied authority to deal with con- 
ditions as he found them at the time, 
keeping in view the general purpose of 
his employment,—to relieve defective 
hearing. 


The Patient’s Right as Affecting Operator’s 
Duty. 


The converse of the proposition may 
throw some light on the subject. The 
patient has certain rights in the prem- 
ises. In fact his rights are the controll- 
ing factor in the situation. His welfare 
is the origin of the relation, and gives 
character to the entire transaction. 
Would he have reasonable grounds for 
complaint, under the circumstances, if 
the operator had not acted in the man- 
ner he did and performed the operation 
in question? An affirmative answer to 
this question means that consent was im- 
plied. What did the patient have a right, 
under the law and the facts, to expect? 
If the answer is, the relief given, the con- 
sent was necessarily implied. A surgeon 








Right of Surgeon to Depart from Specific Operation. 


operates for a fibroid tumor and removes 
the same. During the operation he dis- 
covers a badly infected appendix, not de- 
tected by the operative diagnosis, ready 
to break and send its virus throughout 
the abdominal cavity at any moment, per- 
haps before the patient leaves the operat- 
ing table. What are the patient’s rights? 
What is the operator’s duty? The im- 
plied consent of the patient must be 
broader than the operator’s duty, for 
there must be a field within which the 
latter may use his discretion. There can 
be no duty on the part of the one with- 
out an implication of consent in reference 
thereto on the part of the other. 


Prohibited Acts. 

In no event is the operator justified in 
performing an operation which the pa- 
tient has expressly forbidden. Even 
though he may consider that the health 
and welfare of the patient demand imme- 
diate operation, he has no right to disre- 
gard the prohibition of the latter. In 
a certain English case (Baty v. Culling- 
worth, decided in London in 1896), 
which apparently did not go beyond the 
nisi prius court, a young lady consulted 
an eminent surgeon relative to some 
ovarian trouble. The latter advised an 
operation. Before consenting, the pa- 
tient told him that if he found only one 
ovary diseased he should remove it, but 
if both were involved he must not remove 
either. To this express inhibition the 
surgeon claims to have replied: “You 
must leave that to me.” The patient 
claims that she did not hear such re- 
mark, and, of course, in that event, could 
not have acquiesced therein. Upon open- 
ing up the cavity both organs were found 
to be badly diseased, and the surgeon 
removed them. The patient brought ac- 
tion for damages for operating in viola- 
tion of instructions. There was evidence 
to the effect that her health and, possibly, 
her life required the excision of the or- 
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gans. There was no claim of unskilful- 
ness or carelessness. The court instruct- 
ed the jury to find for the surgeon; thus 
holding, as a matter of law, that the pa- 
tient had consented, or that having con- 
sented to an operation of the character in 
question, it was for the surgeon to deter- 
mine to what extent he would go in in- 
vading her body. Such holding is clearly 
wrong, as the jury should have passed 
upon the question as to whether, under 
the circumstances, the patient did in fact 
leave the entire matter to the discretion 
of the surgeon. In view of her express 
prohibition, if she did not hear his alleged 
reply, and if she did not withdraw her in- 
structions, he was a trespasser ab initio, 
whatever may have been his motives, and 
regardless of what he thought her health 
and welfare required. The ovaries be- 
longed to her, not to him; whatever right 
he had in the premises he derived by 
contract with her, and, under the circum- 
stances, the burden was on him to estab- 
lish his right and authority. 


Good Faith of Operator. 


The surgeon is bound to exercise the 
utmost good faith and fair dealing to- 
wards his patient in respect to the oper- 
ation to be performed, and any material 
deception will convert his efforts into an 
assault justifying punitive damages, re- 
gardless of his real motives. He dare 
not falsely pretend that only a slight 
operation is necessary and contemplated, 
and then, after his patient is under the 
influence of an anesthetic, perform a 
more extensive and serious operation. 
Pratt v. Davis, 224 Ill. 300, 7 L.R.A. 
(N.S.) 609, 79 N. E. 562, 8 Ann. Cas. 
197. 








Practical Business Systems Adapted 
for Use in Law Offices 


COMPILED BY J. HOWARD PATTERSON, LL. B. 
of the Williamsport (Pa.) Bar 


[Ed. Note—This is the third of Mr. Patterson's practical and valuable series of articles on this subject. ] 


Keeping a Record of Time 


n manufacturing 
plants an accurate 
record is made of 
the time  con- 
sumed in hand- 
ling each job. It 
is the only way in 
which the actual 
cost of doing the 
work can be de- 
termined, and the time spent often be- 
comes an important factor in deciding the 
price to be charged. 

There is no reason why the time taken 
up in handling each item of business 
should not be considered carefully by a 
lawyer when making out his bills. The 
time devoted to interviews is easily ac- 
counted for. The additional time used in 
dictating and in preparing papers is more 
troublesome to watch, but the advantages 
gained by so doing are more than com- 
mensurate with the trouble taken. 

For noting time consumed, a “daily 
office record” can be prepared. The 
sheets printed for this purpose will be 
found to be more convenient if made up 
into pads. Each sheet should have on it 
a place for dating and for writing the 
name of the person who makes the rec- 
ord. It ought to have spaces in which 
to write the name of each caller in the 
office, the subject of the business dis- 
cussed or handled, the name of the per- 
son against whom the time is to be 
charged, the arriving or starting time, 
the leaving or finishing time, fees which 
have been agreed upon, disbursements 
or moneys paid out, credits of money 
received from callers, a description of 
the work performed or papers drawn, 
and general remarks. The specimen 
blank shown has been found to be satis- 
factory. When a client leaves the office, 


or on the completion of any work of 
which it is desired to keep a record of the 
time consumed, the name of the caller or 
character of the work is noted on the 
daily office record, and the other blanks 
filled in, drawing a line through the 
blanks which do not apply to that par- 
ticular matter. If done while the subject 
is fresh in the mind, instead of leaving 
it till later, it will be easier to attend to. 

It would prove a long and tedious task 
to go through the daily sheets, covering 
a considerable period of time, for the 
purpose of determining the proper charge 
against any particular person or item of 
business. Therefore a form for an 
“itemized ledger” should accompany it. 
This will have a sheet or page for each 
person against whom it is desired to 
charge time. Each page or sheet will 
have spaces in which to write the infor- 
mation noted on the daily office record 
sheets. A pad of daily office-record 
sheets is kept on the desk of each person 
in the office who is expected to keep a 
time record (if desired a slightly dif- 
ferent style or record can be supplied to 
stenographers and clerks). At the close 
of the day, or the first thing in the morn- 
ing, the clerk collects the sheets contain- 
ing the day’s records, and transfers the 
information on them to the proper places 
in the itemizing ledger, making a check 
mark against each entry transferred, so 
that none will be forgotten. Itemizing 
ledgers are more easy to refer to if print- 
ed on loose sheets of paper and filed al- 
phabetically in loose leaf binders. In 
transferring a record of the time con- 
sumed to the itemizing ledger, it is not 
usually necessary to put down the exact 
number of minutes used, but in most 
cases it will be sufficient to write the 
hours and fractions of hours. 
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The records shown in the itemizing 
ledger, which can be secured only by 
transferring them from daily office-rec- 
ord sheets, will often prove of great val- 
ue. In making out a bill against a client, 
his account in the itemizing ledger is 
looked up. Sometimes it is desirable to 
know when a certain client was in the 
office, or on what day a particular matter 
was under consideration. Reference to 
the itemizing ledger gives this informa- 
tion quickly. 

Noting the disbursements, charges, and 
credits prevents forgetting to charge up 
money paid out or received from a caller. 
The bookkeeper should see the daily of- 
fice-record sheets for each day. If re- 
ceipts or disbursements have not been re- 
ported they will appear on this record, 
and can be called to the attention of the 
person who neglected to account for 
them. 


Remembering Appointments. 


Lawsuits may be adversely decided or 
heavy losses sustained because some 
lawyer neglects to file an important paper 
at the proper time, or because he forgets 
some business engagement he made. It 
is of the utmost importance to have some 
plan for dating ahead or keeping track 
of appointments. Many lawyers make 
notes on the sheets of a daily calendar 
pad. The memorandum is not always re- 
written when it becomes necessary to 
postpone the keeping of the engagement, 
and the appointment is forgotten. If the 
calendar is kept on the desk, callers fre- 
quently amused themselves by reading 
over the notes which are exposed. When 
kept in a drawer it may not be remem- 
bered until after the proper time has 
passed. The diary or calendar bound in 
book form is also apt to be overlooked. 
Either method is likely to lead to trouble. 

The modern office device for recording 
future appointments is known as the “of- 
fice tickler.”” It is a one drawer case or 
cabinet containing a set of twelve month- 
ly guide cards, and two other sets or 
guide cards of thirty-one consecutively 
numbered cards each. Following the 
monthly guide card showing the current 
month are placed numbered cards to rep- 
resent each of the days remaining in that 
month. Following this comes the month- 
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ly guide card for the succeeding month, 
with its thirty-one numbered cards. The 
third monthly guide card comes next, and 
is succeeded by so many numbered cards 
as there are days that have passed in the 
current month. Behind this are placed 
the remaining monthly guide cards in 
the order in which they appear on the 
calendar. On January 10th the tickler 
would have January for its first card. 
Next would come numbered cards from 
10 to 31. Then the February card fol- 
lowed by 31 numbered cards. Then the 
March card and numbered cards from 1 
to 9. At the end of January 10th the 
card numbered “10” would be removed 
from behind the January card and placed 
back of card numbered “9,” which fol- 
lowes the March card. This provides a 
space between two numerical cards to 
designate each day for two months in ad- 
vance. Into these spaces are dropped 
memoranda of engagements. An engage- 
ment for February 18th would be noted 
on a slip of paper and put into the tickler 
between the cards numbered “17” and 
“18” following the February card. A 
small tablet of blank paper is kept within 
easy reach, on the desk, for making these 
memoranda. Each morning all memor- 
anda for that day are taken from the 
tickler and placed upon the desk of the 
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person whose attention to the engage- 
ment is to be called. Notes of postponed 
engagements are not rewritten, but are 
put back in the tickler in the proper place, 
to reappear on the postponed date, and 
notes of those engagements which are to 
be kept later in the day are retained on 
the desk, where they are not apt to be 
overlooked. An engagement made more 
than two months in advance is noted be- 
hind the proper monthly guide card, and 
two months before the time for keeping 
it arrives the numerical guide card will be 
available to designate which particular 
day of that month it is to receive atten- 
tion. 

If carried out to the extent it is in 
many Offices, the tickler becomes an ex- 
ceedingly valuable assistant. It is used 
to record engagements and dates set for 
hearings and lawsuits, as a reminder to 
file papers on a certain date, and to fol- 
low up business at particular times. 
When dictating letters, a note is made to 
come out of the tickler the day on which 
a reply should be received. If there is 
no answer on the appointed day, the 












































































Action by a man named Sutton; 
Injuries to plaintiff’s cattle, 

Caused by city’s careless bridge work, 
Near the town of Wauwatosa. 






Plaintiff started out on Friday, 
Driving cattle to Milwaukee, 
Overtaken by the Sabbath 

At the river where the bridge broke. 
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memorandum is either put further ahead 
to another day, or a follow-up letter is 
written to inquire why the first one did 
not receive attention. 

Writing the file number of the subject 
to which it refers on the note saves the 
time required to look it up. in the index 
when the correspondence is desired, in 
considering the reminder made on the 
memorandum. 

The tickler system soon becomes al- 
most automatic in its operation. It is 
verv easy to form the habit of making a 
penciled memorandum of the affairs to be 
attended to at a future date. Important 
matters are not forgotten, but are called 
to the attention when the memoranda re- 
ferring to them appear on the desk. 

The notes coming from the tickler 
each day should be the very first matters 
to receive attention in the morning. They 
should never be neglected under any cir- 
cumstances. If for any reason one of 
them cannot be handled at the time, it 
should be returned to the tickler, to ap- 
pear again on the day when it can re- 
ceive attention. 


Verdict then for the defendant, 
Plaintiff violated Sabbath, 

’Gainst the statute of Wisconsin; 
Hence his cause shall profit nothing. 


Nothing daunted, plaintiff Sutton 
Took his case to the Supreme Court 
Where the ermined judges sitting 
Granted him venire d’novo. 








Claims the city should have taken 
More precaution in construction— 
Their neglect of its condition 
Left it dangerous and rotten. 






But defendant claimed the plaintiff 
Was himself, too, sine cura. 

Also did he break the Lord’s Day; 
Prays his case should be nonsuited. 





versity. 





For although he broke the Sabbath, 
Yet defendant cannot plead it 

As defense of its wrong-doing, 
For excuse to such it is not. 


Honor be to law and justice, 
As apportioned in Wisconsin, 
For the county of Milwaukee, 
And the town of Wauwatosa. 


—Written by an anonymous student in the Department of Law, George Washington Uni- 





An Easement 


BY HON. T. 


F. McCUE 


Of the North Dakota Sar 


OU are arrested,” 
declared the chief 
of police, as he 
laid his hand on 
the shoulder of 
John MacDonald, 
sheriff of one of 
the counties of a 
western state. 
This declaration 
took the sheriff by such surprise that he 
involuntarily jerked himself free from 
the grasp of the chief, at which the chief 
lunged after his man and secured a new 
hold, and as he seized him, snarled: 

“There’s no use in resisting, Jack, I 
have the force here to land you.” 

The second encounter, and the deter- 
mined look of the chief’s face, convinced 
MacDonald that the city official’s actions 
were not intended as a joke. If he en- 
tertained any doubt on this point, it was 
dispelled by the presence of “Genial” 
Baker, political boss and king of the il- 
licit traffic in intoxicating liquors, who 
stood leaning against the clerk’s desk, 
with a cynical smile on his countenance, 
while another police officer stood imme- 
diately back of him. 

“Show your authority!” MacDonald 
demanded. 

“TI don’t need any, I caught you in the 
act,” the chief emphatically replied. 

“What act?’ MacDonald asked, tight- 
ening his face with a look of sarcasm. 

“Voting illegally. You know you are 
not a resident of this ward.” 

These words conveyed to MacDonald 
the meaning of the congregating of his 
political enemies at the polls, at this par- 
ticular time, and that boss Baker had 
concocted a pretense to keep him em- 
ployed for a short time, at least, in fix- 
ing up bonds and arranging for his ap- 
pearance. 

The real situation never dawned upon 
him ; on the contrary, he assumed that the 
arrest was only a ruse to keep him from 
working for his election. He knew he 
was not subject to arrest while going to 
or from the polls to vote; but as the gang 


was after him, he concluded to go with 
the chief to the magistrate’s office, put up 
bonds for his appearance, have the hear- 
ing postponed to some future day, and 
have it over with. 

MacDonald had always been a personal 
friend of “Genial” Baker, in fact, when 
he ran for the office of sheriff, he was 
Baker’s candidate. The political boss 
spent his money freely in the interest of 
MacDonald’s candidacy. On election 
day he had all his henchmen at work, 
and worked every line for his election. 
The result was that MacDonald was 
elected by a large majority. 

MacDonald went into office as Genial’s 
man, and, as was the custom of the past, 
he was supposed. not to make a search 
under a search warrant, issued at the re- 
quest of the attorney general, for the pur- 
pose of securing evidence upon which to 
close up the “blind pigs,” without first 
notifying the parties named in the war- 
rant and giving them ample time to safe- 
ly secrete the evidence, so that he could 
find none. After these preliminary pre- 
cautions were taken, he could make the 
search, and he, of course, would find no 
evidence ; therefore he would have to re- 
turn the warrant, showing that no intoxi- 
cating liquors could be found. This 
would prevent a temporary injunction 
from issuing and keep the place from 
being closed up. As soon as the search 
was completed, the evidence would be re- 
turned to its usual place, where the thirst 
of the weary was quenched and business 
went merrily on. 

These so-called “blind pigs” were open 
saloons, where intoxicating liquors were 
sold in violation of the law, which pro- 
hibited the sale of such liquors, ‘declared 
the places where the same were sold com- 
mon nuisances, and provided a fine or im- 
prisonment or both for the offense, and 
required the place where the sales were 
made to be closed and locked up by in- 
junction. 

When MacDonald assumed the duties 
of his office, his sense of the moral ob- 
ligation that he owed to the office assert- 
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ed itself. He failed to obey Genial 
Baker’s dictation as to how the office 
ought to be run, and had notions of his 
own as to his duties and obligations. The 
first search warrant that came into his 
hands, he served, and searched the prem- 
ises described without giving the custom- 
ary warning. This resulted in his finding 
a large quantity of the migratory evi- 
dence, which he seized and held. This 
unwarranted and unpardonable action on 
his part brooked vengeance from the 
“piggers.” 

Genial went to his office and called 
him a traitor, a spy, a pimp, and such 
other names as he deemed appropriate to 
apply to a sheriff who was so reckless 
as to make a search for liquor without 
giving “fair” warning before proceeding. 
“It was unheard of in the history of a 
free country.” This stirred MacDonald’s 
Scotch to the point where he threw Ge- 
nial out of the office. From this on Ge- 
nial determined to “put him out of busi- 
ness.” 

Though Genial did not run them in 
person, he owned and operated two sa- 
loons and a gambling house, all of which 
were run in open violation of the law. 
Notwithstanding this fact, he openly 
threatened the sheriff that he would de- 
feat him for renomination, 

MacDonald did not make complaints or 
volunteer information against the “pig- 
gers,” but whenever he received a process 
of court, he served it, without ceremony 
or fear. He was personally popular, but 
on account of performing his sworn duty 
the city defeated him two to one; but the 
country came in so strong that he re- 
ceived the nomination. 

“Genial” Baker and the “piggers” got 
the opposition party to nominate a can- 
didate for sheriff who was satisfactory 
to them, and the campaign was on; the 
prize being MacDonald’s scalp. 

Just before MacDonald took his office, 
a new courthouse had been constructed. 
The county commissioners conceived the 
idea that the new courthouse would pre- 
sent a more imposing view if it were 
located across Chestnut street, so the city 
vacated a portion of Chestnut street; a 
half block on either side was secured, and 
the courthouse was built on the street, 
with the jail and sheriff’s residence in the 
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rear. Chestnut street divided the fifth 
and sixth wards of the city; it extended 
north and south, the fifth ward lying on 
the east of it and the sixth ward on the 
west. 

Notwithstanding the political war 
made on MacDonald by Genial and his 
henchmen, he carried the election by a 
small majority ; they, having failed to de- 
feat him at the polls, renewed energy, 
and a last effort was put forth to hold 
him to answer in the district court on the 
charge of illegal voting, which, under the 
statute, was a misdemeanor. A convic- 
tion constituted ground for removal from 
office. 

From the conflict and turmoil of the 
election, both sides plunged into the pre- 
liminary hearing with accumulated bit- 
terness. The prosecution secured foreign 
talent to assist the state’s attorney, while 
the defendant retained L. A. Simpkins, a 
past master in the political game, a gen- 
ius on construction of law, a man so re- 
sourceful that when every avenue for 
his escape was apparently cut off, he 
never failed to spring from his reserved 
collection a new surprise. 

The hearing was held before C. Rob- 
erts, a city magistrate, with the juris- 
diction of a justice of the peace. Rob- 
erts was a New Englander, and carried 
with him to the West the conservatism of 
the old stock. Though only a committing 
magistrate, his judgment was good, and 
he was fair and honest; so both sides, be- 
lieving that they had the law with them, 
were willing to leave the case with him. 
Roberts’ only weakness lay in trying to 
compromise every matter brought before 
him. On account of this weakness he 
was nick-named, “Compromise” Rob- 
erts; but in this case he knew there was 
no compromise,—it was a fight to a finish. 

On the day set for the hearing, the 
friends of both sides crowded into the 
little city hall. In their attempt to make 
room for those who came later, the 
crowd surged and pressed forward un- 
til attorneys and witnesses were so close- 
ly penned in that they were unable to 
move. At this juncture, Simpkins, who 
had borne the torture to the limit of his 
endurance, hoping that the suggestion 
would come from the other side, arose 
and addressing the court said: 
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“Your Honor, does it not appear that 
this room is a little inadequate to ac- 
commodate this audience, and do you 
not believe it would be a good idea to 
adjourn to the courthouse, where we all 
could have more room to breathe?” 

The attorney for the prosecution, who 
was already mopping the perspiration 
from his face, spoke up: 

“T don’t see as there could be any—” 
here he caught a negative shake of Ge- 
nial’s head—‘reason advanced for such 
an adjournment,” he quickly shifted, con- 
tinuing the mopping process ; “of course, 
I admit it is a trifle stuffy.” He did not 
know why Genial objected, but being 
employed by him, he did not wish to con- 
sent to the suggestion, in the face of the 
opposition of his client. Genial’s only 
reason was that he wanted every request 
of the defense opposed. 


The magistrate inquired: “Is there 


any legal reason why we should not act 
upon Mr. Simpkins’ request?” 

“Pardon me, your Honor, I did not re- 
quest it, I only suggested it,” Simpkins 
corrected. 

The latter remark of Simpkins made 


Genial Baker all the more suspicious, 
which caused him to give an extra shake 
of his curly head at his attorney. 

“Have you, Mr. State’s Attorney, any 
legal objection?” the magistrate persist- 
ed. 

The state’s attorney glanced a look of 
inquiry at his associate, but did not an- 
swer the magistrate’s inquiry. The situ- 
ation was becoming so embarrassing that 
the assistant attorney saw the necessity 
of settling the question. 

“Before the court rules, we wish to 
confer with the prosecuting witness.” 

The prosecuting witness was a mere 
figurehead, who swore to the informa- 
tion because Genial told him to do so. 
The assistant, who was in fact the chief 
attorney for the prosecution, glanced 
around for an opening to escape from the 
room, but every available space was 
packed with men as close as they could 
stand, and as Genial did not want to ap- 
pear on the surface as being the one 
chiefly interested, he could not get to 
him without showing him up. Dropping 
back into his chair in disgust, he finally 
said: 


Case and Comment 


“T’ll assume the responsibility of con- 
senting to remove the hearing. to the 
courthouse.” 


“This case is adjourned to the court- 
house. Those nearest the door will move 
outside so we can get out,” the magis- 
trate ordered. This served as a signal 
for a rush, everyone tried to get out of 
the room and be the first to get to the 
courthouse. By the time the magistrate 
and counsel reached the court room, it 
was already filled, but the crowd kept 
outside of the bar. 

The magistrate took his position at the 
judge’s desk, and after admonishing the 
crowd that they would have to be order- 
ly and quiet, the hearing began. 

The prosecution first introduced the 
ordinance establishing the wards of the 
city, which they followed up with proof 
that the defendant had voted at the gen- 
eral election, recently held at the fifth 
ward precinct ; and also showed the pro- 
ceeding vacating that portion of Chest- 
nut street lying between the two haif 
blocks, occupied by the courthouse. 

Then the city engineer was put on the 
stand, who had taken the survey of the 
location of the sheriff’s residence, in 
which MacDonald had resided with his 
family for nearly two years previous to 
the election. By this survey, they proved 
that the sheriff’s kitchen and living room 
were located on the west side of the cen- 
ter of Chestnut street, while a part of 
the dining room was east of the center 
of that street. The western boundary of 
the fifth ward, according to the ordi- 
nance, was the east line of Chestnut 
street. The east boundary of the sixth 
ward was fixed by this ordinance on the 
west line of Chestnut street; therefore, 
the street was in neither ward. The 
proof conclusively showed that MacDon- 
ald’s residence was entirely on the street. 
After making this proof, the prosecution 
rested. 


All eyes became now riveted on Simp- 
kins, but that individual sat with his legs 
crossed, looking at the magistrate, with- 
out moving a muscle. 

The buzz in the court room ceased, no 
one even whispered. The sudden calm 
became oppressive. The silence was so 
marked that it became a sort of conta- 
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gion. The spell was finally broken by 
the magistrate, who asked: 

“Are you ready to proceed with your 
side of the case?” directing the inquiry 
to Simpkins. 

“As soon as it comes our turn,” 
kins calmly replied. 

“The state has rested 
advised. 

“I understand,” Simpkins courteously 
responded. 

“But are you ready to offer your evi- 
dence ?” 

“Pardon me, we have no evidence to 
offer, your Honor, the state very kindly 
volunteered our evidence.” 

Another calm seized the court room— 
one individual alone twitched in his chair, 
his brow dropped while a scowl crept over 
his face,—it was Genial Baker. He felt 
that something had happened, and was 
all the more nervous because he did 
not know what it was. The suspense 
was nerve racking. Some mysterious 


Sim- 


,’ the magistrate 


weight seemed to press him down on his 
seat. 
Still Simpkins sat, maintaining his stoic 


attitude, as expressionless as a blank 
piece of paper; whatever the ideas were 
that were occupying his mind, no facial 
expression betrayed them. 

Genial unconsciously arose from his 
seat, and started to walk up and down 
the aisle. Not until a friend nudged him 
as he passed, did he realize what he was 
doing, which caused him to appreciate 
that he was making himself too conspicu- 
ous, when he dropped back into his seat 
and looked at Simpkins with a dogged 
look. 

Simpkins’ position at the table enabled 
him to see Genial and catch his scowling 
frown, but all of his moves and scowls 
failed to ruffle Simpkins’ marble face, 
though he knew that the king of the 
“piggers” meant every look and dogged 
scowl for him. 

During this time, the attorneys for the 
prosecution sat motionless, vacantly 
staring at the magistrate, who reflected 
the same attitude. Not a stir broke the 
silence, save the moody actions of Ge- 
nial Baker. The oppressed phenomenon 
permeated every part of the court room, 
everyone was holding his breath in fear 
of missing the first word. Beads of per- 
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spiration stood on the forehead of the 
assistant attorney, while the tension of 
the moment only seemed to add a greater 
degree of void to Simpkins’ icicle expres- 
sion. 

Genial shot a look at the assistant at- 
torney, the attorney upon whom he relied 
for revenge on MacDonald, and no soon- 
er had he riveted his eyes upon him, than 
an almost uncontrollable desire seized 
him to give a command for him to say 
or do something. The unspoken thought 
ravished his brain, as he became con- 
scious that this was a game among law- 
yers, and not the one in which his orders 
counted,—he had stacked the cards, but 
another held the deal. 

“The evidence is all in, as I under- 
stand it,” the magistrate finally said, as 
one recovering from a dream. 

“IT presume it is, your Honor, unless 
the state had some rebuttal,” Simpkins 
replied, with an ironical smile. 

“Your satire does not rise even to the 
dignity of burlesque,” the assistant at- 
torney retorted. 

“Clever, indeed, of you, as only artists 
are recognized in burlesque now-a-days.” 
The magistrate pounded on the desk. 

“Come, come, gentlemen, we will have 
to proceed with the case,” he command- 
ed, with all the sternness he could force 
into the words. “This case,” he con- 
tinued, “is not only unusual because it is 
the sheriff who is charged with crime, but 
on account of the complicated questions 
involved; therefore, I’m going to allow 
all the time you wish and want you to 
furnish me all the authority you can that 
is in point. You may proceed, Mr. 
State’s Attorney.” 

The state’s attorney gave way to the 
assistant, stating that he was more “con- 
versant with the law.” 

The assistant began taking out law 
books from two suit cases, and, as he be- 
gan to place them on the table, Simpkins, 
turning around in his chair, began to 
smile, which was the first genuine smile 
that had adorned his face since the trial 
began. In his New England dialect, he 
said: 

“Why, Kunnel, I supposed you had 
your party clothes in those things ; I told 
the boys we would have to entertain you, 
and now you upset all our plans.” 
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“Yes, that’s what I brought them for,” 
the assistant replied, as he arranged them 
in the order of his argument. This sally 
brought a titter from the audience, even 
the magistrate was unable to suppress his 
humor. 

After arranging the row of books, the 
assistant began his argument by outlining 
the facts established by the evidence. He 
repeated, pointing an index finger at the 
sheriff : 

“You did vote at the last general elec- 
tion in the fifth ward of this city.” 

“But,” the magistrate interrupted, “the 
question is, ‘Did he not have a right to 
vote there ?’—that is what I want to hear 
you on.” 

“T’m coming to that in a moment, your 
Honor ; we can only dispose of one thing 
at a time, you know.” He then began to 
analyze the difference between civil and 
political rights, and, as he uncoiled and 
warmed up to his subject, the back seats 
began to whisper: “He’s some lawyer!” 

Genial Baker was occupying a front 
seat, wearing a wreath of smiles. He 
felt, from the interest the magistrate was 
taking in the argument, and the nods of 


approval among the back seats, that 
things were coming his way; to empha- 
size his feelings, every chance he got he 


shot a glance at Simpkins. In the mean- 
time Simpkins had shifted his statue-like 
attitude, and amused himself by sketch- 
ing the different facial expressions of his 
opponent on a pad of paper that lay in 
front of him. His effort showed a num- 
ber of very creditable cartoons, which he 
embellished by giving each a title indicat- 
ing the expression. 

It was not Simpkins’ custom to take 
notes on his opponent’s argument, he al- 
ways relied upon his memory and his 
ability to recall anything that was said 
during a trial, a faculty in which he was 
extraordinarily endowed. The back seats 
mistook his cartoon work for taking notes 
of his adversary’s argument, and began 
to whisper : 

“He’s got Simpy going, he’s writing it 
down!” 

“This city has fixed the political bound- 
aries of the fifth ward by the ordinance 
in evidence,” the assistant attorney con- 
tinued,” and its western boundary is the 
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east line of Chestnut street; therefore 
Chestnut street, upon which the defend- 
ant’s residence is located, is clearly out- 
side of the fifth ward. To entitle the 
defendant to vote in the fifth ward, he 
must be a citizen of that ward.” Then 
he read from authorities that held that, 
though a street is vacated, its lines are 
maintained and exist for certain pur- 
poses, and by analogy, he applied the 
cases cited to this case. 

“Under the ordinance, and that de- 
termines and fixes the political sub- 
divisions of your city and defines their 
extent, Chestnut street is not in any ward 
and—” 

“It’s in the city,” the magistrate piped 
out. 

“Yes, it’s in the city,” the attorney re- 
plied, a little vexed at the interruption, 


“but if you lived on that street, you would 


be a resident of this city, but you would 
not be a citizen of it.” 

“Why?” the magistrate shot back. 

“Because you do not live in any politi- 
cal subdivision of it, and you would have 
no right of suffrage,—the franchise is 
foreclosed against you,—the law fixes 
and defines your right to the franchise 
of suffrage, and in order for you to avail 
yourself of that right, you must bring 
yourself within its provision.” 

“He’s making a suffragette of the 
judge,” one of the back seats whispered ; 
but his articulation was perfect, because 
it reached the magistrate’s ears, who im- 
mediately rapped for order and repri- 
manded the offending quarter; then, 
turning to the chief of police, he said: 

“You will arrest every man who utters 
a sound in this court room until this trial 
is closed!” 

“T hope your Honor will exempt me 
from that order,” the assistant attorney 
philosophically remarked. This caused a 
subdued titter among the back seats ; even 
Simpkins desisted from his sketching 
long enough to appreciate the joke. The 
magistrate, not having recovered suffi- 
ciently from his recent fit of vexation to 
catch the point, replied: 

“The attorneys engaged in this case 
are exempt.” 

This quite satisfied the attorney, be- 
cause as the order included the magis- 
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trate, he could finish his argument with- 
out being interrupted, to which he had 
been frequently subjected. 

“As I was saying,” the attorney began, 
“Chestnut street never was any part of 
the fifth ward, for any purpose; the 
residence being on 


defendant’s 
street—” 

“But,” the magistrate broke in, “Chest- 
nut street is vacated between blocks 300 
and 301, and that’s where the sheriff’s 
residence is located.” 

The attorney, staring in contemplation 
of the brief respite afforded by the order 
of silence, hesitated for a moment, then 
answered : 

“But the fact of the vacation of the 
street did not enlarge the territory de- 
fined as the fifth ward, nor did that fact 
give the vacated portion of the street any 
political rights—” 

“How about the people who live on 
it?” his Honor inquired. 

“The people can have no greater po- 
litical rights than is accorded to the ter- 
ritory; and as that territory has none, 
the people who live on it are in the same 
boat. As far as the vacation of the 
street is concerned, that is wholly imma- 
terial, because the only way the fifth ward 
or any other ward of this city can be en- 
larged is by an ordinance specifying the 
new territory taken in.” Here he pro- 
duced and referred to a number of au- 
thorities sustaining his position. Then 
he continued : 

“The defendant, by voting in the fifth 
ward, committed a crime, and under the 
authorities I have read and cited, it is 
your duty, as committing magistrate, to 
hold him to the district court. Nothing 
could be plainer.” Which concluded his 
argument. 

Here court adjourned for the day. 

That night Genial was seen circulating 
among the “pigs” and “piggers,” wearing 
the smile that gave him his name. He 
was so elated over the day’s proceedings 
in court, that he “called the house” at the 
several places to have something on him. 
Before the evening waned, the gang was 
speculating on MacDonald’s successor ; 
they were sure that Roberts would have 
to hold him to the district court, under 
the law, and as the district judge was 
“right,” there was no question about his 
conviction. A conviction meant removal. 


that 
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“We'll see to it,” said Genial, “that 
the fellow the commissioners appoint is 
‘right,’ —if he’ll not stand without hitch- 
ing, he needn’t apply.” 

“Oh, dot’s vot you said about Mac,” 
Schantz growled, “ve all wote for him— 
vot I get?—I get closed opp, see?” 

“T know that, Schantz, I was deceived 
in him, his Scotch head swelled, but he 
is the first traitor we ever had, and we'll 
be sure of the next fellow.” 

Another round of the circulating “evi- 
dence” soothed Schantz’s grouch, and all 
decided to let Genial name MacDonald’s 
successor. This decision was wholly per- 
functory, because if it became the duty 
of the county commissioners to appoint a 
man, as Genial absolutely controlled that 
body of important officials, he would 
name and they would confirm. 

Before court opened the following 
morning, the court room was packed. 
The ranks were reinforced on account of 
it being up to Simpkins to untangle the 
net wound around his client by the prose- 
cution, on the previous day. 

Genial was occupying the same seat 
that he had appropriated since the trial 
began, beaming with the smile that never 
came off, except under imminent adverse 
circumstances. 

Roberts had shown marked attention 
to the prosecuting attorney’s closing re- 
marks, besides he was seen to go into 
his office on the previous evening and 
lock himself up, where he remained un- 
til late into the night, a thing he never 
did except when dwelling on an impor- 
tant case. This was conclusive evidence 
that the prosecution had given him food 
for thought and study. 

Simpkins shortly strolled in without a 
book or paper in his hand and dropped 
into his chair, and glanced over the 
crowd. 

“I'll hear you,” the magistrate an- 
nounced, nodding at Simpkins. 

Simpkins began his argument by tell- 
ing a story about the man without a coun- 
try, which he rounded out with some 
original touches that created a perfect 
uproar. The spasm was quelled after a 
vigorous rap for order and a stern de- 
mand for silence from magistrate Rob- 
erts. After order was restored, he asked 
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the court’s pardon for creating the dis- 
turbance, saying that he supposed that 
the anecdote was so ancient that he did 
not think it would provoke a smile. Then 
he launched into a flight of oratory on 
the rights of citizenship, which was pleas- 
ant to listen to, but wholly foreign to 
the propositions urged by the prosecu- 
tion. He was about ready to get his 
second wind for another flight, when the 
magistrate broke in: 

“That’s all very well, but I want to 
hear from you on—” 

“That’s the very thing I was leading 
up to,” Simpkins chimed in, before the 
magistrate could finish the sentence, 
“your Honor is right, that is the point, 
and the only point in the case.” 

Whether he thought that Simpkins had 
preconceived the question or not, he set- 
tled back into his chair, apparently satis- 
fied, and Simpkins concluded his second 
flight of oratory. 

“We are presumed to be innocent, of 
course I can appreciate how difficult it 
is for the prosecution to concede this 
proposition, if they measure it by their 
own careers. Again, we are not com- 


pelled to prove our innocence, but the 


state must show our guilt. Have they 
done it? We'll see.” Then he opened 
the Code and read: “When a public 
street is vacated, if the fee is not in the 
city, it reverts to the original owner.” 
“The vacation wiped out the street, 
also the lines of the same, and if the own- 
er still owns the block east of the portion 
of the street vacated, the two tracts 
would unite without any dividing line, 
and there is no evidence to the contrary ; 
this would, by operation of the physical 
facts, put the sheriff’s residence in the 
fifth ward. Again, the ordinance says 
that the fifth ward extends to the east 
line of Chestnut street. A street is a 
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physical identity, but the identity at this 
point has been wiped out, and the lines 
went with it; there being no street, it 
can have no lines; therefore, between 
these two blocks there is no street, and 
the state has not shown, nor can they 
show, where the fifth ward terminates 
at this point between these two blocks. 
No crime is shown to have been com- 
mitted, and the defendant must be dis- 
charged.” 

The prosecution having signified that 
they had nothing new to offer, the case 
was closed. Magistrate Roberts straight- 
ened up in his chair, and summed up as 
follows: 

“IT have sat here nigh unto two days 
listening to legal arguments in this case. 
That they were able and scholarly can- 
not be gainsaid. On account of the im- 
portance of the case, it worried me a 
great deal. I was afraid that you law- 
yers might overlook some of the impor- 
tant points; so last night I took down my 
“Wait’s Actions and Defenses” and be- 
gan to dig. To my utter surprise, in 
that reliable old work, I found that the 
abutting property owners had an ease- 
ment to the center of the street. Then 
I remembered that the evidence showed 
that the sheriff’s bedroom, the most im- 
portant part of any house, was on the 
east side of the center of Chestnut street. 
Then I looked a little further through 
Wait, and found that an easement was 
a right that went with land. Now, what 
more important right could go with land 
than the right to vote? 

“The defendant is discharged and his 
bonds released; it is so ordered.” 
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HE demand for 
habit-forming 
drugs has grown 
out of a desire for 
relief from phys- 
ical pain, mental 
distress, sleepless- 
ness, or for an 
easy and _ rapid 
means of intoxi- 
cation or sensuous enjoyment. In the 
first instance in the intense pain suf- 
fered from gall stones, cancer, etc., the 
sufferer has occasionally become a drug 
habitue. Pain is always a signal. In 
the earlier days of medicine when the 
causes of pain were not so well under- 
stood, and the surgical and medicinal 
means for its relief not so skilfully ap- 
plied, more frequent recourse was had to 
opium and later to morphine, both by 
the medical man and through his teach- 
ing by the patient. Physicians, up to 
twenty years ago, commonly prescribed 
opium and morphine for painful and 
nervous affections. Later to some ex- 
tent this practice was abandoned and 
chloral, the bromides, and drugs of like 
action were often used. Although the 
hypodermic syringe had been introduced 
into England in the early forties, it was 
not until some time after the Civil War 
that it became known to the medical 
practitioner ; and it was some years later, 
at least in the eighties, before it and its 
morphine accompaniment fell into the 
hands of those who sought relief from 
pain or mental anguish through the 
means of this instrument and its associ- 
ate drug. 

_ In the early eighties the alkaloid co- 
caine was separated from cocoa leaves 
and introduced into medical practice. 
Again, in the early nineties heroin, a 
drug made from morphine, was discov- 
ered, and, because of its cheapness and 
other qualities, became popular as a 
remedy for cough and various distur- 
bances of the throat and lungs. 





Habit-Forming Drugs 


BY GEORGE W. GOLER, M. D. 
Health Officer, Rochester, N. Y. 





Now, while the opium habit has not 
been uncommon since the days of De 
Quincy and Coleridge, the use of mor- 
phine, either by the mouth or through 
the hypodermic syringe, gradually suc- 
ceeded opium, because it was easier to 
take, and, with the aid of the hypodermic 
syringe, much more rapid in its effect. 
With the growth of luxury, and the de- 
velopment of excesses consequent upon 
the movement of population from the 
country to the cities, and the demand for 
rapid intoxication or excitation, mor- 
phine proved to be a drug too slow in 
its action, and cocaine rapidly grew in 
favor with those searching for mental or 
physical rest or forgetfulness. This 
drug, either because it is more expensive, 
and for other reasons, has been replaced 
by heroin, a derivitive of morphine, and 
we now find not only men and women, 
but the young, even boys and girls, re- 
sorting to the intoxication to be rapidly 
increasing use of these recent habit-form- 
drug. 

No exact data exists relating to the 
increasing use of these recent habit-form- 
ing drugs, except that their intoxicating 
use by increasing numbers of persons 
can be shown in the discussion of habit- 
forming drugs which takes place in cur- 
rent journals and among physicians. 
These drugs find their way into inno- 
cent use, sometimes through the physi- 
cian who prescribes them, and neglects to 
inform himself and his patient that not 
only is he giving the patient habit-form- 
ing drugs but drugs which are of great 
danger, especially when giving heroin, 
which is quite as dangerous as morphine, 
because it is cheaper, easy to obtain, and 
quite as easy to use. Like cocaine, it is 
often taken by snuffing, and in an habitue 
who takes the drug in this manner an 
examination of the mucous membrane of 
the nose will sometimes show character- 
istic changes from the snuffing of the dry 
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drug, that are quite as marked as the 
hypodermic-needle pricks on the arms 
described by Conan Doyle in Sherlock 
Holmes. 

No adequate law exists in this state 
prohibiting the sale of heroin. It may be 
had for a few cents, and almost for the 
asking. It is found in cough mixtures 
and various other so-called simple reme- 
dies, and most of all in catarrh cures. In 
this way its use is often unintentionally 
begun. Personal comfort, desire for 
food; the demands of personal and moral 
decency, are all held in abeyance by the 
desire for satisfying doses of the drug. 
When its use is persisted in, as it some- 
times is, it leads to the frenzy of desire, 
the delirium of exhiliration, and the 
mania of despair. 

There is just one thing to do with 
these habit-forming drugs to prevent 
their increasing use by the people, es- 
pecially by minors, and that is to take 
their manufacture and sale away from 
both manufacturing wholesale and retail 
druggists, and put their manufacture 
and sale into the hands of the Federal 
government; and, further, to provide 
that no habit-forming drug shall be sold 
save on a physician’s prescription, and to 
compel every physician to have a special 
license for their use, this license to be 
revokable by Federal authority for cause. 

The treatment of drug addiction is one 
of exceeding difficulty. All the ordinary 
secret or “home” remedies advised for 
administration should be prohibited, as 
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they frequently contain the drug adver- 
tised as a specific against the habit-form- 
ing drug. Home treatment is next to 
imnossible, for the reason that the patient 
will succeed in smuggling in the drug in 
spite of precautions; and for the further 
fact, that treatment in a well-organized 
hospital has a certain supporting mental 
effect which is of great value. If there 
remains in the patient sufficient will 
power even to desire to have the habit 
broken, no matter how long or for how 
many years he has been addicted to the 
drug, there is hope for him. The after 
treatment is, however, of the greatest im- 
portance. No one can hope to do much 
to break the habit of drug addiction un- 
less close attention is paid to the patient 
for some time afterward; he needs 
strength, courage, and moral support 
long after he discontinues treatment and 
leaves the institution. The harm done to 
the body by the use of habit-forming 
drugs is insignificant when compared to 
the damage wrought upon the will—the 
morals—of those who persist in the use 
of these drugs. Those who have been 
long addicted to drugs, who have no de- 
sire to be relieved of their infirraity, 
should be indeterminately confined in an 
institution. 


Heroin in Headache Powders 


Pitiful and, at the same time, startling relevations were made in the Rochester Police 
Court recently when an 18-year-old boy, almost a total wreck from the continual use of 


the drug known as heroin, pleaded to be sent to the Municipal a that he might be 


kept from the drug which has ruined his health and lost him a g 
father was in the court room and he unfolded the story of his son's case to r 


position. The boy's 
eporters. 


The father says his son was troubled with headaches a great deal in 1912 and that he 


took some headache tablets one day in an effort to relieve the pain. 


After that the boy 


bought the tablets in large quantities, saying they were doing him a lot of good. Not un- 
til their son began consuming from two to three dozen tablets a day did his parents realize 
that he had become a drug fiend through the use of a supposedly harmless medicine. 





The Use of Medical Books in the 
Trial of Causes 


BY JOSEPH T. WINSLOW 
of the Massachusetts Bar 


CIENTIFIC books 
and treatises are 
properly divisible 
into two classes 

== in treating of 

“TPO their use in the 

trial of causes. 

Those dealing 

with what are 

generally known 

as the exact sciences, among which may 

be mentioned tables of life expectations 

in matters of insurance, almanacs, 

astronomical calculations, and tables of 

logarithms, and those relating to the in- 

exact sciences, under which medicine has 

been classed and held to be an inductive 

science, based on data which is subject 
to change from year to year.? 

The use of works on the sciences in- 
cluded in the first division in the trial of 
causes will not be considered in this arti- 
cle, and they may be dismissed by stat- 
ing that in general books relating to 
sciences deemed exact, or such as by long 
use in the practical affairs of life have 
come to be accepted as standard and un- 
varying authority, are admissible in cases 
where such evidence is applicable. 

Let us now proceed to the question in 
hand, and ascertain the extent of the 
uses to which medical books may be put 
in the course of legal proceedings. 

General Rule. 

By the weight of authority text-books 
on medicine and surgery cannot be read 
to the jury as independent evidence of 
the matter contained in them.? And this 

1 Gallagher v. Market Street R. Co. 67 Cal. 
13, 56 Am. Rep. 713, 6 Pac. 869. 

2 Gallagher v. Market Street R. Co. 67 Cal. 
13, 56 Am. Rep. 713, 6 Pac. 869; Johnson v. 
Richmond & D. R. Co. 95 Ga. 685, as. &. 
694; Forest City Ins. Co. v. Morgan, 22 IIl. 
App. 198; State v. Baldwin, 36 Kan. 1, 12 


is true whether they are proved to be 
standard works or not.’ 

The following reasons are assigned for 
the exclusion of such evidence: First, 
that experiment and discovery are so 
constantly changing the theories on 
scientific subjects of this character, that 
the books of last year may contain some- 
thing which this year everybody rejects 
as absurd; second, that the work may 
be the compilation of a compilation, and 
thus be hearsay of the most extreme 
kind; and, third, that the authors do not 
write under oath, and cannot be cross- 
examined as to the reasons and grounds 
for their opinions.‘ 

In accord with the above statement ex- 
tracts from medical works have been 
excluded as being merely written state- 
ments of the opinion of the author,’ and 
as constituting no more than hearsay,® 
and because they lack the sanction of an 
oath.” 

Pac. 318, 7 Am. Crim. _ 377 ; a v. 
State, 38 Md. 15; Ware v. Ware, '8M ; 
Com. v. Marzynski, 149 Mass. 68, 21 N. 
228; Whiton v. Narragansett F. & M. Ins. 
Co. 109 Mass. 24; People v. Millard, 53 Mich. 
63, 18 N. W. 562; Tucker v. Donald, 60 Miss. 

, 45 Am. Rep. 416; Re Mason, 60 Hun, 46. 
14 N. Y. Supp. 434; Harris v. Panama R. Co. 
3 Bosw. 7; Foggett v. Fischer, 23 App. Div. 
207, 48 N. Y. Supp. 741; Mielvin v. Easley, 46 
N. C. (1 Jones, L.) 387, 62 Am. Dec. 171: 
Legg v. Drake, 1 Ohio St. 287; State v. 
O’Brien, 7 R. I. 336; Boehringer v. A. B. Rich- 
ards Medicine Co. 9 Tex. Civ. App. 284, 29 
S. W. 508; Stilling v. Thorp, 54 Wis. 528, 41 
Am. Rep. 60, 11 N. W. 906; Reg. v. Taylor, 
13: Com, C..'C. 27 


f People v. Goldenson, 76 Cal. 328, 19 Pac 
161. 


aan v. Richmond & D. R. Co. 95 Ga. 
685, E. 694. 

S Tecleer v. Donald, 60 Miss. 460, 45 Am 
Rep. 416. 

6 People v. Millard, 53 Mich. 63, 18 N. W. 
562. 

7 State v. O’Brien, 7 R: I. 336; Boehringer v. 
A. B. Richards Medicine Co. 9 Tex. Civ. App. 
284, 29S. W. 508. 
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And also on the ground that by allow- 
ing their admission the benefit of cross- 
examination is lost.® 

And following the general rule laid 
down, it has been decided that a witness 
should not be allowed to read from his 
own published work to support his testi- 
mony, even though the work is approved 
and accepted as authority.® 

Neither is a medical work rendered 
admissible because an expert witness 
has read passages in it to which he was 
referred on cross-examination.” 

And the fact that an expert witness 
has used a medical work to refresh his 
recollection does not render the book re- 
referred to admissible.” 

It has been held that an engraving, 
however made, may be used by a medical 
witness to illustrate his meaning in an 
action for malpractice, but that when 
offered as a part of a medical work it is 
inadmissible under the rule stated.” 

Notwithstanding the general rule ex- 
cluding medical books as evidence, it is 
held that where both parties have intro- 
duced such works, and have had the 
benefit of this evidence, and the question 
»f their admissibility was not raised in 
the trial court by proper objections, their 
admission does not constitute a ground 
for reversal on appeal.” 

And it has been decided that a verdict 
in a criminal case will not be vitiated be- 
cause certain medical books dealing with 
the matter at issue, which were inadver- 
tently left accessible, were consulted by 
the jury during their deliberations, in the 
absence of evidence as to their contents, 
or showing that they influenced the jury 
to the prejudice of the defendant. 


8 Gale vy. Rector, 5 Ill. App. 481; State v. 
Baldwin, 36 Kan. 1, 12 Pac. 318, 7 Am. Crim. 
Rep. 377; Ware v. Ware, 8 Me. 42. 

9 Mix v. Staples, 44 N. Y. S. R. 399,17 N.Y 
Supp. 775. 

10 State v. O’Brien, 7 R. 1. 336. 

11 Gallagher v. Market Street R. Co. 67 Cal. 
13, 56 Am. Rep. 713, 6 Pac. 869; State v. Win- 
ter, 72 Iowa, 627, 34 N. W. 475; Davis v. 
State, 38 Md. 15; Fox v. Peninsular White 
— & Color Works, 84 Mich. 676, 48 N. W. 

12 Ordway v. Haynes, 50 N. H. 159. 

18 Kreuziger v. Wor & N. W. R. Co. 73 


\Vis. 158, 40 N. 
14 People v. Draper, 1 N. Y. Crim. Rep. 139. 





Case and Comment 






Minority Rule. 


In three states at least, it has been held 
that standard medical text-books may 
properly be used as evidence. Thus the 
courts in Alabama, Iowa, and Delaware 
have held that the opinion of the author 
of a medical work, as contained in his 
publications, are better evidence than the 
mere statements of an opinion given by 
a witness who testifies from his recollec- 
tion of them from reading such book, and 
that consequently standard medical works 
may properly be admitted as showing 
the author’s views upon medical ques- 
tions at issue.’® 

And it has been held that they may be 
read to the jury in connection with a 
proper explanation of the terms used.” 

Although standard works on medical 
jurisprudence are held admissible in these 
states, and are allowed to be read before 
the court and jury, yet they do not have 
the weight of legal authorities, except in 
so far as the views expressed in them on 
the subject in question have been recog- 
nized and sustained by judicial rulings 
and decisions.” 

The Federal court for the district of 
Iowa has refused to follow the lowa de- 
cisions upon the point under discussion, 
and has held in accord with the general 
rule that medical books cannot be read 
to the jury as independent evidence of 
the opinions and authorities therein ex- 
pressed or advocated.® 

And in that case the court further held 
that a statute making books of science or 
art presumptive evidence of facts of gen- 
eral notoriety or interest did not include 
medical works so as to make them evi- 
dence of the opinions or theories there- 
in expressed.'® 


Use of Medical Books by Expert Witnesses. 


In view of the general rule excluding 
evidence of the character under consid- 
eration, a medical expert will not be per- 


15 Stoudenmeier v. Williamson, 29 Ala. 558; 
Merkle v. State, 37 Ala. 139; Bales v. State, 
63 Ala. 30; State v. West, Houst. Crim. Rep. 
- 371; Bowman v .Woods, 1 G. Greene, 


16 Stoudenmeier v. Williamson, Merkle v. 
State, and Bales v. State—supra. 

17 State v. West, supra. 

18 Union P. R. Co. v. Yates, 25 C. C. A. 103, 
"Sau App. 241, 79 Fed. 584, 40 L.R.A. 553. 
id. 





The Use of Medical Books in the Trial of Causes 


mitted to testify to statements made in 
medical books and thus circumvent the 
rule.” 

But although medical works cannot, by 
the weight of authority, be introduced in 
evidence, yet the opinions of medical ex- 
perts may, to some degree, be based upon 
these works, and are not because of this 
fact rendered inadmissible.** 

And it has been held that a medical 
witness may properly refresh his recol- 
lection by reference to standard authori- 
ties prepared by persons of acknowledged 
ability. 

But the opinion which he gives must 
be his own, independent of those of the 
author of the work. 

It has been held that an expert may 
give the source of his opinion, and state 
that all writers and authorities on the 
subject under discussion, so far as he 
knows, support his statements.” 

And the evidence of a medical wit- 
ness has been held admissible although 
his knowledge of the subject at issue was 
derived from study alone.* 

But it has, on the other hand, been 
decided that the opinions of physicians 
upon a medical question should be ex- 
cluded where all of their knowledge is 
derived from medical works and medical 
instruction. 


Use of Medical Works by Counsel in Exam- 


ining Witnesses. 


It is allowable for counsel to use the 
statements of physicians of standing in 
medical books or journals to aid them in 
framing questions to be put to medical 


20 Re Mason, 60 Hun, 46, 14 N. Y. Supp. 
434; Boyle v. State, 57 Wis. 472, 46 Am. Rep. 
41, 15 N. W. 827. 

21 Carter v. State, 2 Ind. 617; State v. Bald- 
win, 36 Kan. 1, 12 Pac. 318, 7 Am. Crim. Rep. 
377; Finnegan v. Fall River Gas Works Co. 
159 Mass. 311, 34 N. E. 523; Marshall v. 
Brown, 50 Mich. 148, 15 N. W. 55; Melvin v. 
Easley, 46 N. C. (1 Jones, L.) 387, 62 Am. 
Dec. 171; State v. Terrell, 12 Rich. L. 321; 
Wehner v. Lagerfelt, 27 Tex. Civ. App. 520, 
66 S. W. 221. 

22 State v. Baldwin, 36 Kan. 1, 12 Pac. 318, 
7 Am. Crim. Rep. 377; Huffman v. Click, 77 
W,.€. Se 

23 Tbid. 

24State v. Baldwin, supra. 

2 Taylor v. Grand Trunk R. Co. 48 N. H. 
304, 2 Am. Rep. 229; State v. Wood, 53 N. H. 
484 


26 Soquet v. State, 72 Wis. 659, 40 N. W. 391 
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witnesses for the purpose of obtaining 
their opinions.”” 

And they may include quotations from 
medical works as a part of the questions 
which are propounded to experts to test 
their technical knowledge.” 

It is held, however, that a question in- 
directly calling for matter contained in 
medical works, such as by asking a phy- 
sician whether his opinions and views are 
sustained by the authorities, is incompe- 
tent.%9 

And it has been held that the effect of 
the general rule excluding medical works 
as evidence cannot be avoided by reading 
to a witness from an article in a medical 
journal which deals with the question at 
issue, and asking the witness if he con- 
curs with the views set forth in the ar- 
ticle.* 

It is likewise improper for counsel 
to read from a medical work, and then 
ask the witness whether there was a case 
reported similar to the one read.*4 

Neither can the effect of the general 
rule excluding medical works as evidence 
be evaded under the guise of cross-exam- 
ination. 

Thus, it is not proper for counsel on 
cross-examination to call the attention 
of a medical witness who has testified 
to his own opinions, to certain medical 
works, and read from them to contradict 
the witness’s testimony.™ 

But counsel may, on cross-examina- 
tion, refer to standard medical works for 
the purpose of testing the knowledge of 
a medical witness. 


27 Thompkins v. West, 56 Conn. 478, 16 Atl. 
237; Connecticut Mut. L. Ins. Co. v. Ellis, 
89 Ill. 516; State v. Coleman, 20 S. C. 441. 

28 Williams v. Nally, 20 Ky. L. Rep. 244, 45 
S. W. 874. 

29 Link v. Sheldon. 45 N. Y. S. R. 165, 18 
N. Y. Supp. 815; Pahl v. Troy City R. Co. 81 
App. Div. 308, 81 N. Y. Supp. 46; People v. 
Goldenson, 76 Cal. 328, 19 Pac. 161. 

80 State v. Coleman, 20 S. C. 441. 

i v. Brown, 50 Mich. 148, 15 N. 


Fo Oe 

82 Hall v. Murdock, 114 Mich. 233, 72 N. 
W. 150; Knoll v. State, 55 Wis. 249, 42 Am. 
Rep. 704, 12 N. W. 369. 

838 Hess v. Lowrey, 122 Ind. 233, 17 Am. St. 
R. 355, 23 N. E. 156, 7 L.R.A. 90; Cronk v. 
Wabash R. Co. 123 Iowa, 349, 98 N. W. 884; 
State v. Winter, 72 Iowa, 627, 34 N. W. 475; 
Hutchinson v. State, 19 Neb. 262, 27 N. W. 
113; Sale v. Eichberg, 105 Tenn. 333, 59 S. W. 
1020, 52 L.R.A. 894. 
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And the testimony of an expert as to 
what was said in a certain work may be 
contradicted by producing the book re- 
ferred to.™ 

And it is competent on cross-examina- 
tion to ask a medical witness whether or 
not he has read certain medical works.® 

And also to question such a witness as 
to whether he agrees with the opinions 
expressed in those works.* 

It has further been held proper to ask 
a medical witness on cross-examination 
whether the opinions expressed by him 
are not in conflict with the text of cer- 
tain medical works.*” 

The questions put to a medical expert 
on cross-examination as to extracts from 
books which he claims to have read, how- 
ever, should be limited strictly to the pur- 
pose of testing his competency as an ex- 
pert and the value of his opinion.®® 

And a witness who supports his 
opinions by stating that they conform to 
the authority of medical works cannot, 
on cross-examination, be asked to read 
statements from medical books, and 
then asked whether he agrees with the 
authors, where the matter read does not 
contradict his opinions, and is evidently 
only intended to sustain the theory of the 
party cross-examining.® 


Use of Medical Works by Counsel in 
Argument. 


Considerable diversity of opinion seems 
to exist as to the right of counsel 
to use medical works in their argument 
to the jury. 

There can, of course, be no valid ob- 
jection to counsel reading statements 
from a medical work which are a part 
of the evidence, to the jury, in the course 
of his argument.™ 

But, aside from matter derived from 





84 People v. Millard, 53 Mich. 63, 18 N. W. 
562; Ripon v. Bittel, 30 Wis. 614; Union P. R. 
Co. v. Yates, 25 C. C. A. 103, 49 U. S. App. 
241, 79 Fed. 584, 40 L.R.A. 553. 

85 Clark v. Com. 111 Ky. 443, 63 S. W. 740. 

—, Mut. L. Ins. Co. v. Ellis, 89 
Ill 

37 a v. 
N. 


484. 
a8 Fisher v. cee P. R. Co. 89 Cal. 399, 
26 Pac. 894,9 Am. Neg. Cas. 104. 
88 Ibid. 
#9 Scott v. People, 141 Ill. 195, 30 N. E. 329. 


Com. supra; State v. Wood, 53 
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medical works which has been admitted 
in evidence, it would seem, since quota- 
tions from such works are generally held 
inadmissible when offered independently, 
that counsel should not be allowed dur- 
ing their argument to read from them, 
and this appears to be the rule generally 
adopted.* 

In some cases, however, the question 
of allowing counsel during the course of 
their arguments to read from such 
works has been held to rest in the dis- 
cretion of the trial court. 

And in the absence of a showing of an 
abuse of discretion it has been held that 
it will not be revised by the appellate 
court. 

In still other jurisdictions counsel are 
held to have the right to read, during 
their argument to the jury, statements 
from medical works of recognized au- 
thority which are pertinent to the case on 
trial.‘ 

But they cannot be used as evidence, 
and it would be an abuse of privilege to 
make this right the pretense of getting 
improper matter before the jury. 

And counsel should not be permitted 
to read such works to the jury, where 
they are not read by way of illustration, 
but rather to give the jury a clear view 
of what the authors lay down as evi- 
dence on the question at issue.*® 


41 People v. Wheeler, 60 Cal. 581, 44 Am. 
Rep. 70, 4 Am. Crim. Rep. 191; Quattlebaum 
State, 119 Ga. 433, 46 S. E. 677; Ashworth 

Kittridge, 12 Cush. 193, 59 Am. Dec. 178; 
Wasihurn v. Cuddihy, 8 Gray, 430; Com. v. 
Brown, 121 Mass. 69; Com. v. Sturtivant, 117 
Mass. 136, 19 Am. Rep. 401; Re Mason, 60 
Hun, 46, 14 N. Y. Supp. 434; Huffman v. Click, 
77 N. C. 55; Burt v. State, 38 Tex. Crim. Rep. 
397, 40 S. W. 1000, 43 S. W. 344, 39 L.R.A. 
305; Reg. v. Crouch, 1 Cox, ©. S. 

42 Union P. R. Co. v. Yates, 25 C. C. A. 103, 
49 U. S. App. 241, 79 Fed. 584, 40 L.R.A. 553; 
Wade v. De Witt, 20 Tex. 398; Cross v. State. 
11 Tex. App. 84; Hudson v. State, 6 Tex. 
App. 565, 32 Am. Rep. = a v. State, 
1 Chand (Wis.) 178, 52 Am. Dec. 153. 

48 Hudson v. State, 6 Tex. “App. 565, 32 Am. 
Rep. 593; Cross v. State, 11 Tex. App. 84. 

44State v. Hoyt, 46 Conn. 320; Legg v. 
Drake, 1 Ohio St. 286; State v. Coleman, 20 
S. C. 441; Union P. R. Co. v. Yates, 25 C. C. 
A. 103, 49 U. S. App. 241, 79 Fed. 584, 40 
L.R.A. 553. 

45 Legg v. Drake, 1 Ohio St. 287. 

46 Boyle v. State, 57 Wis. 472, 46 Am. Rep. 
41, 15 N. W. 827. 
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Summary. 


In conclusion it may be said that, by 
the weight of authority, medical works 
are inadmissible in evidence, but that in 
some states standard works of this char- 
acter are admitted as evidence of the au- 
thor’s opinion. Notwithstanding medical 
works are generally held inadmissible in 
evidence, yet it is held that expert wit- 
nesses may give their opinions and the 
grounds therefor, although they may in 
some degree be founded upon these 
works, 

It is conceded that counsel may use 
works of this character to aid them in 
framing questions. But they cannot in- 
directly avoid the effect of the general 
rule either by reading from a medical 
work and asking the witness if he con- 
curs with the matter read, or by asking 
a witness whether his opinions are sus- 
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tained by the authorities. Neither can 
the effect of the rule be avoided on cross- 
examination, although at this stage of the 
trial medical works may be used to test 
the knowledge of a medical witness, or 
to contradict his testimony as to what is 
said in a particular book. 

There is a difference of opinion as to 
whether counsel have the right to read 
from medical works during their argu- 
ment to the jury. Some courts deny this 
right, others hold the matter to lie in 
the discretion of the court, while still 
others allow counsel to read extracts 
from these works as a part of their ar- 
gument. 


~~ Jasepht 1 OYarst ade 


Surgery’s Marvels 


Great as is the work that America has 
done in modern surgery, it is only a con- 
spicuous part of an amazing whole. 
Here are some of the astonishing items: 
A finger that has been completely sev- 
ered from the hand can be restored so 
that the full use of it is recovered; tis- 
sues that under old methods would be 
dead and useless can be revived by the 
application of intense heat; a wound of 
the heart can be sewed up as simpler 
wounds are sewed; a blood clot in the 
great artery of the lung can be removed; 
the bronchial tubes can be electrically 
lighted and cleared of dangerous ob- 
structions ; the brain can be freely treat- 
ed by surgical means; and joints and 
even vital organs may be transplanted 
from one body to another and continue 
to perform their normal functions. . . . 
Modern surgery, which has substituted 
asepsis for antisepsis—the prevention of 
blood poisoning rather than its cure after 
it has gained entrance to the wound—has 
made practically perfect the great science 
of hospital cleanliness. 

One thing still remained to be done. 
Anethesia and asepsis are really gifts 
from heaven; surgical operations, how- 
ever, are not yet absolutely safe. There 
is one terror that still stalks about the 


wards; the catastrophe which has been 
somewhat vaguely known as “death from 
shock.” ‘The operation was successful, 
but the patient died;” the lay mind has 
always regarded this expression as a 
somewhat grim surgical joke. How- 
ever, it expressed a profound scientific 
truth. When patients die, in spite of 
perfect aseptic conditions and the finest 
surgical skill, they usually die from 
“shock.” . 

Dr. Crile’s new operation method un- 
dertakes to overcome both causes of sur- 
gical shock—the shock that comes from 
fear and the shock that results from 
physical injury. He calls this new 
method anoci-association—a new word 
meaning, as Dr. Crile defines it, “the 
harmless association.” . . By com- 
bing three or four different drugs, Dr. 
Crile has apparently attained complete 
success. In other words, Dr. 
Crile’s experiments seem to have ushered 
in a new era of surgery—the era of the 
“shockless operation.” At the Lakeside 
Hospital in Cleveland Dr. Crile has per- 
formed 2672 operations with a death rate 
of less than 2 per cent. In the last 1000 
of these cases the death rate was less 
than 1 per cent—Edward Preble, M. D. 
in the World’s Work. 





The Trust Problem in the United 
States 


BY PAUL H. DITZEN, A. M., LL. B. 


of the Kansas City (Kan.) Bar 
{Ed. Note—This is the second instalment of Mr. Ditzen’s comprehensive serial on the Sherman Anti-Trust Law 


and its Interpretation. ] 


HE first attention 

w hich Congress 

paid to effecting a 

solution of the 

trust problem was 

in 1890, when the 

so-called Sherman 

anti-trust law was 

passed. Honor- 

| able John Sher- 

man, United States Senator from Ohio, 

was the father of the law, although the 

statute passed was not like the original 

bill which he introduced. This law has 

been in force for almost a quarter of a 

century. It has never been amended. It 

is our purpose, in this series of articles, 

to analyze the law, to point out its fail- 

ure, the necessity for amending it, the 

amendments proposed, and to show how 

the amended law will subserve public in- 
terests. 


The Purpose of the Statute. 


In order to learn the purpose of the 
Sherman anti-trust law, a few quota- 


1The full text of the statute is as follows: 
An Act to Protect Trade and Commerce 

against Unlawful Restraints and Monopolies. 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, 

Sec. 1. Every contract, combination in the 
form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the sev- 
eral states, or with foreign nations, is hereby 
declared to be illegal. Every person who shall 
make any such contract or engage in any such 
combination or conspiracy shall be deemed 
guilty of a misdemeanor, and, on conviction 
thereof, shall be punished by fine nor exceed- 
ing $5,000, or by imprisonment not exceeding 
one year, or by both said punishments, in the 
discretion of the court. 

Sec. 2. Every person who shall monopolize, 
or attempt to monopolize, or combine or con- 
spire with any other person or persons, to 
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tions from the Senator whose name the 
laws bears will be appropriate. These 
are interesting when the future history 
of the law is considered. In a discus- 
sion of the problem on March 21, 1890, 
he said in explaining the purpose of the 
bill: “Unlawful combinations, unlawful 
at common law, now extend to all the 
states, and interfere with our foreign and 
domestic commerce and with the impor- 
tation and sale of goods subject to duty 
under the laws of the United States, 
against which only the general govern- 
ment can secure relief. They not only 
affect our commerce with foreign na- 
tions, but trade and transportation among 
the several states. The purpose of this 
bill is to enable the courts of the United 
States to apply the same remedies against 
combinations which injuriously affect the 
interests of the United States that have 
been applied to protect local interests.” ® 

He said that the law was only intended 
to affect unlawful monopolies. “The 
combination of labor and capital in the 
form of a corporation to carry on any 


monopolize any part of the trade or commerce 
among the several states, or with foreign na- 
tions, shall be deemed guilty of a misdemeanor, 
and on conviction thereof shall be punished 
by fine not exceeding $5,000, or by imprison- 
ment not exceeding one year, or by both said 
punishments, in the discretion of the court. 
Sec. 3. Every contract, combination in the 
form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce in any terri- 
tory of the United States or of the District 
of Columbia, or in restraint of trade or com- 
merce between any such territory and another, 
or between any such territory or territories 
any state or states or the District of Co- 
lumbia, or with foreign nations, or between 
the District of Columbia, and any state or 
states or foreign nations, is hereby declared 
illegal. Every person who shall make any such 


221, pt. 3, Cong. Record, p. 2457. 
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lawful business is a proper and useful 
expedient, especially for great enter- 
prises of a quasi public character, and 
ought to be encouraged and protected as 
tending to cheapen the cost of produc- 
tion, but these corporate rights should be 
open to all upon the same terms and con- 
ditions.” The bill was really aimed to 
prevent and control those combinations 
which destroyed competition, or which 
restrained trade or commerce unduly. 

Mr. Sherman stated the evils of the 
trust problem in the following words: 
“The sole object of such a combination is 
to make competition impossible. It can 
control the markets, raise or lower prices 
as will best promote its selfish interests, 
reduce prices in a particular locality, and 
break competition, and advance prices at 
will where competition does not exist. 
[ts governing motive is to increase the 
profits of the parties composing it. The 
law of selfishness, uncontrolled by com- 
petition, compels it to disregard the inter- 
ests of the consumer.” 


The Statute Itself. 


The Sherman anti-trust law is entitled, 
“An Act to Protect Trade and Commerce 
against Unlawful Restraints and Monop- 
olies.” 














contract, or engage in any such combination 
or conspiracy, shall be deemed guilty of a 
misdemeanor, and, on conviction thereof, shall 
be punished by fine not exceeding $5,000, or 
by imprisonment not exceeding one year, or 
by both said punishments, in the discretion of 
the court. 

Sec. 4. The several circuit courts of the 
United States are hereby invested with juris- 
diction to prevent and restrain violations of 
this act; and it shall be the duty of the sev- 
eral district attorneys of the United States, 
in their respective districts, under the direc- 
tion of the Attorney General, to institute pro- 
ceedings in equity to prevent and restrain such 
violations. Such proceedings may be by way 
of petition setting forth the case, and praying 
that such violation shall be enjoined or other- 
wise prohibited. When the parties complained 
of shall have been duly notified of such peti- 
tion the court shall proceed, as soon as may 
be, to the hearing and determination of the 
case; and pending such petition and before 
final decree, the court may at any time make 
such temporary restraining order or prohibi- 
tion as shall be deemed just in the premises. 

Sec. 5. Whenever it shall appear to the 
court before which any proceeding under § 4 
of this act may be pending, that the ends of 
justice require that other parties should be 
brought before the court, the court may cause 
them to be summoned, whether they reside in 
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Section 1 declares illegal every con- 
tract, combination in the form of trust or 
otherwise, or conspiracy, in restraint of 
trade or commerce among the several 
states, or with foreign nations, and pro- 
vides for the punishment of persons vio- 
lating these prohibitions. 

Section 2 forbids monopolies and mo- 
nopolizing of interstate or foreign com- 
merce, and provides punishment for per- 
sons violating the provision. 

Section 3 extends the provisions of § 
one to cover interstate and foreign com- 
merce engaged in, by, or between the 
District of Columbia and the territories. 

Section 4 provides that the circuit 
courts of the United States be empow- 
ered to prevent and restrain violations of 
the act, and prescribes that the Attorney 
General shall proceed by way of injunc- 
tion. 

Section 5 relates to the subpeenaing of 
witnesses. 

Section 6 provides that any property 
in the course of transportation as inter- 
state or foreign commerce in violation of 
this act shall be forfeited to the United 
States, and may be seized and con- 
demned. 

Section 7 provides that any person who 


the district in which the court is held or not; 
and subpoenas to that end may be served in any 
district by the marshal thereof. 

Sec. 6. Any property owner under any 
contract or by any combination, or pursuant 
to any conspiracy (and being the subject there- 
of) mentioned in § 1 of this act, and being in 
the course of transportation from one state 
to another, or to a foreign country, shall be 
forfeited to the United States, and may be 
seized and condemned by like proceedings as 
those provided by law for the forfeiture, seiz- 
ure, and condemnation of property imported 
into the United States contrary to law. 

Sec. 7. Any person who shall be injured in 
his business or property by any other person 
or corporation, by reason of anything for- 
bidden or declared to be unlawful by this act, 
may sue therefor in any circuit court of the 
United States in the district in which the de- 
fendant resides or is found, without respect to 
the amount in controversy, and shall recover 
threefold the damages by him sustained, and 
the costs of suit, including a reasonable at- 
torneys’ fee. 

Sec. 8. That the word “person” or “per- 
sons,” wherever used in this act, shall be 
deemed to include corporations and associa- 
tions existing under or authorized by the laws 
of either the United States, or the law of 
any of the territories, the laws of any state, 
or the laws of any foreign courtry. 
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has been injured in consequence of the 
acts of persons or corporations in viola- 
tion of the statute shall be entitled to 
sue for damages and recover threefold 
the amount sustained, including a reason- 
able attorneys’ fee. 

Section 8 states that the words “per- 
son” or “persons” shall include corpora- 
tions and associations existing under and 
by virtue of the law. 

This is a brief summary of the act. 
The chief fact that concerns us in this 
legal and economic discussion is that the 
Sherman anti-trust act forbids and de- 
clares illegal trusts, combinations, con- 
tracts in restraint of trade, monopolies, 
and attempts to monopolize interstate and 
foreign commerce. 


The Constitutionality of the Statute. 


Since Congress can only pass laws that 
are in conformity with the powers dele- 
gated to it by the Constitution, it is al- 
ways necessary to determine the right or 
power of Congress to enact certain stat- 
utes. The power of Congress to pass 
the Sherman anti-trust law is granted in 
the commerce clause of the Constitution, 
which gives Congress power to regulate 
commerce with foreign nations, and 
among the several states, and with the 
Indian tribes. The statute is entitled, 
“An Act to Protect Trade and Commerce 
against Unlawful Restraints and Monop- 
olies.”” The commerce to be protected is 
interstate and international commerce. 


The Interpretation of the Statute. 


To merely state the terms of a statute 
that has been in effect almost a quarter 
of a century, without giving the inter- 
pretation given the provisions of the law 
by the appellate courts, would be very 
misleading. Courts define the meaning 
of the provisions of alaw. They take into 
consideration the language of the statute, 
the intent of the lawmakers as it may be 
gathered from the recorded debates, and 
to some extent the economic conditions 
which the law is to affect. And after 


considering the interpretation given a law 
by the courts, we often realize that the 
law as interpreted is different from the 
ordinary meaning of the language used. 


$U. S. Const. art. I, § 8, clause 3. 
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Hence it is necessary to consider some 
phases of the interpretation given the 
Sherman anti-trust law by the courts. 
The decisions of the United States dis- 
trict courts, the United States circuit 
courts, and the courts of appeal, and 
those of the Supreme Court, are to be 
considered in ascertaining this. The 
points to be considered in this connection 
are interstate commerce, commerce, re- 
straint of trade, conspiracy, monopoliz- 
ing, and the test of reasonableness. 


1. Interstate commerce.—As has been 
stated the constitutionality of the act is 
based upon the commerce clause of the 
Constitution. That refers to commerce 
between the states, foreign nations, and 
Indian tribes. Hence the Sherman law 
can only affect interstate commerce and 
international commerce. Intrastate 
commerce cannot be considered. It is 
sometimes difficult to say what is intra- 
state, and what is international, com- 
merce. 


2. Commerce.—No end of difficulty 
has been encountered in determining 
whether the acts of a combination or 
trust constituted commerce, a question 
that has confronted the Supreme Court 
since the days of Chief Justice Marshall. 
In an early case that great justice defined 
the term thus, “Commerce undoubtedly is 
traffic, but it is something more; it is in- 
tercourse. It describes the commercial 
intercourse between nations and parts of 
nations in all its branches, and is regu- 
lated by prescribing rules for carrying on 
that intercourse.”*® This term has also 
been held to include traffic and transpor- 
tation. Mr. Cooke, in his work on Com- 
binations, Monopolies, and Labor Unions 
says, “In brief, commerce is transporta- 
tion.” ® Several important cases involv- 
ing the Sherman anti-trust law have in- 
volved this proposition. Nice discrimi- 
nations have been drawn. This question 
is of chief importance in the case of 
United States v. Knight. Chief Justice 
Fuller, in the opinion of the court, held 
that the manufacture of an article was 


4 Cooke, Combinations, Monopolies & Labor 
Unions, pp. 352, 353. 

5 Gibbons v. Ogden, 9 Wheat. 1, 210, 6 L. ed. 
23, 73. 

§ Cooke, Combinations, Monopolies & Labor 
Unions, p. 350. 
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not commerce. He said: “The fact that 
that article is manufactured for export 
to another state does not of itself make 
it an article of interstate commerce, and 
the intent of the manufacturer does not 
determine the time when the article or 
product passes from the control of the 
state and belongs to commerce.” The 
court made a distinction between manu- 
facture and commerce, and quoted Mr. 
Justice Lamar, who said in a case, 
“Manufacture is transformation,—the 
fashioning of raw materials into a 
change of form for use. The buying and 
selling, and the transportation incidental 
thereto, constitute commerce.” ? 

But Mr. Justice Harlan rendered a 
strong dissenting opinion in which he 


states that it would be a cause for great © 


regret if the early statesmen had not 
given Congress power to deal with gi- 
gantic monopolies who control the food 
supply between states. He argued that 
“the power to regulate is the power to 
prescribe the rule by which the subject 
is to be governed; the Sherman act was 
not passed to regulate the manufacture 
of goods, but to control monopolies and 
combinations which would be able to 
control the buying, selling, and transpor- 
tation of goods.” And he further said 
that the American Sugar Refining Com- 
pany, which controlled 98 per cent of 
the output of sugar, was a combination 
in restraint of trade; that the national 
government is the only adequate power 
to deal with trusts and combines. 

The question of interstate commerce 
was not passed upon in the Standard and 
Tobacco decisions. Apparently that 
question was presumed by the court or 
admitted by the defendants. The rule 
of the Knight Case has been practically 
nullified. Many acts have been held to 
be incidents of interstate commerce. The 
buying and selling of goods preceding 
transportation is an example.® It would 
seem that an agreement whereby terri- 
tory would be divided and cross freight 
rates avoided would be an act affecting 
interstate commerce. And, again, it 
would seem that the manufacturing of 


7 United States v. E. E. C. Knight Co. 156 
U. S. 1, 39 L. ed. 325, 15 Sup. Ct. Rep. 254. 

8 Swift & Co. v. United States, 196 U. S. 
397, 49 L. ed. 524, 25 Sup. Ct. Rep. 276. 


713 


goods which are intended for shipment 
across state lines is an incident of inter- 
state commerce and amenable to the 
Sherman act. 

3. Restraint of trade—One of the 
chief acts prohibited by the statute is 
restraint of trade.® This is a common- 
law term. According to the law of Eng- 
land, and of the United States as well, 
the policy of the courts was to declare 
illegal contracts that unduly restricted 
freedom of trade. In earlier days this 
rule was applied to persons who agreed 
that a certain business should not be 
transacted in a certain place for a speci- 
fied or for all time. The test of illegality 
was whether the restraint was reasonable 
or not. The purpose of the law was to 
encourage trade and freedom of trade. 
With the rise of the modern industrial 
system and the formation of combina- 
tions whose purpose was to control and 
to limit production and to establish 
prices, the law in respect to contracts in 
restraint of trade has been applied to 
another field. These contracts and com- 
binations in restraint of trade are for- 
bidden by the Sherman law. 

4. Conspiracy—A conspiracy has 
been defined as “a combination of two 
or more persons by concerted action to 
accomplish a criminal or unlawful pur- 
pose, or some purpose not in itself crimi- 
nal, by criminal or unlawful means.” ” 
The conspiracy mentioned in the statute 
must be a conspiracy which is in restraint 
of trade or commerce,—that is, interna- 
tional or interstate commerce. Thus, it 
has been held that a combination of labor 
organizations whose professed object is 
to arrest the operation of the railroads 
extending from a great city into adjoin- 
ing states, until such roads accede to cer- 
tain demands, is an unlawful conspir- 
acy;™ so, too, a combination whereby 
the employees of all the railways in the 
country, without dissatisfaction with 
their employers, were incited to quit the 
service, and the business of the country 
was paralyzed; so, too, the action of 


®8For concise statement of the term see 2 
Bouvier’s Law Dictionary, 

10 Pettibone v. United a 148 U. 
37 L. ed. 422, 13 Sup. Ct. 

11 United States v. Blin © Fed. 801. 

12 Thomas v. Cincinnati, N.0.&T.P.R. 
Co. 4 Inters. Com. Rep. 788, 62 Fed. 803. 
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an association of manufacturers in adopt- 
ing a resolution denouncing a dealer in 
the product they manufactured, who 
shipped such product to customers in 
other states and foreign countries, and 
having the resolution published and dis- 
tributed, whereby his business was in- 
jured, was held to be unlawful con- 


spiracy.8 

5. Monopolizing.—Section 2 of the 
Sherman law lays special stress on 
“monopolizing” trade or commerce; it 
strikes the ax of the law at monopoly. 
The interpretation of this term has had 
a most important effect in the decisions 
of the cases before the courts. What is 
a monopoly, and what is meant by 
monopolizing, has been the critical ques- 
tion to be decided. In United States 
versus Patterson™ the court said that 
the word “monopolize” is the basis and 
the limitation of the statute. In Re 
Greene © a monopoly is defined as, “In 
commercial law, it is the abuse of free 
commerce by which one or more indivi- 
duals have procured the advantage of 
selling alone or exclusively all of a par- 
ticular kind of merchandise or commod- 
ity to the detriment of the public.” To 
constitute an offense within the word 
“monopolize,” the courts have held that 
it was not necessary for one person or 
combination to have gained sole control 
of the article which they manufactured, 
but it was sufficient if the results of the 
combination tended to deprive the public 
of the advantages which flow from free 
competition.“ The law seeks to reach 
those contracts or combinations which 
directly restrain or impair the freedom 
of interstate trade.” 

6. The test of reasonableness.—In de- 
termining the test which should govern 
in deciding whether certain acts amount- 
ed to a restraint of trade or to monopo- 
lizing, the courts have met considerable 
difficulty. It has been contended again 
and again that the purpose of the statute 


13 Gibbs v. McNeeley, 102 Fed. 594. 

14 United States v. Patterson, 4 Inters. Com. 
Rep. 775, 55 Fed. 605. 

1552 Fed. 104. 

16 United States v. E. C. Knight Co. 156 
Y. S..1 6 BD LL. ef. BS, 3. 15 Sem. CG. 


Rep. 249. 
17 Chesapeake & O. Fuel Co. v. 
States, 53 C. C. A. 256, 115 Fed. 624. 
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was to declare every contract or combi- 
nation, affecting or restraining interstate 
or foreign trade, illegal and punishable 
under the provision of the act. On the 
other hand, it has been said that the title 
of the act comprehends only unlawful 
restraints and monopolies, and that by 
unlawful restraints and monopolies were 
meant such acts as were unlawful at 
common law. For at common law only 
unreasonable acts by which freedom of 
competition was obstructed amounted to 
restraints of trade, and were illegal. 
Some of the Federal courts have taken 
one view, some another. But the Su- 
preme Court has finally settled this ques- 
tion in the famous Standard Oil and 
Tobacco decisions,!® where the court laid 
down the rule of reason, and held that 
the defendants in those suits were sub- 
ject to the law, because the agreements 
into which they had entered constituted 
unreasonable restraints upon trade and 
commerce. Chief Justice White said the 
tule of reason had characterized the 
previous decisions of the Supreme Court 
in construing the Sherman act; that Con- 
gress intended to put in force the com- 
mon law of England against monopolies 
and contracts in restraint of trade; that 
at common law only unreasonable agree- 
ments affecting trade were considered in 
restraint of trade; that viewed from the 
history and previous decisions, and from 
congressional debates, it was evident that 
the statute covered only contracts and 
combinations which produced an unrea- 
sonable restraint of trade. The “rule of 
reason” is the right and logical rule. For 
if every combination of whatever nature, 
affecting interstate commerce, is includ- 
ed in the act, it would seem that even a 
partnership formed by two merchants 
who shipped goods across a state line 
would be subject to a civil and criminal 
liability. The strict enforcement of the 
wording of the statute would be absurd. 


The Application of the Statute. 
The application of the statute to some 


18 These leading opinions were delivered by 


the Supreme Court in May, 1911: Standard 
Oil Co. v. United States, 221 U. 8. 1, 55 L. ed. 
619, 34 L.R.A.(N.S.) 834, 31 Sup. Ct. Rep. 
502, Ann. Cas. 1912 D, 734; United States v. 
American Tobacco Co. 221 U. S. 106, 55 L. ed 
663, 31 Sup. Ct. Rep. 632. 
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of the most important csses involving 
combinations will next be taken up. 

1. Railroads—In 1897 the Supreme 
Court of the United States decided the 
important case of the United States 
v. Trans-Missouri Freight Asso. The 
facts showed that some eighteen railroads 
west of the Mississippi had formed an 
agreement to fix railroad rates. The 
question was raised whether combina- 
tions among the railroads were included 
within the provisions of the law. The 
court held that they were. Mr. Justice 
Peckham, who wrote the deciding opin- 
ion, said: “It cannot be denied that fhose 
engaged in the transportation of persons 
or property from one state to another 
are engaged in interstate commerce, and 
it would seem to follow that if such per- 
sons enter into agreements between 
themselves in regard to the compensa- 
tion to be secured from the owners of 
the articles transported, such agreements 
would at least relate to the business of 
commerce, and might more or less re- 
strain it.” And, further : “Railroad com- 
panies are instruments of commerce, and 
their business is commerce itself.”’ And, 
“Transporting commodities is commerce, 
and if from one state to or through an- 
other, it is interstate commerce.” The 
court held further that although Con- 
gress had passed a special act, “the inter- 
state commerce act” governing railroads, 
they were not exempt from the broad 
provisions of the Sherman anti-trust 
law. 

2. Labor unions.—Combinations of 
laborers whose acts affect or restrain 
interstate commerce are illegal according 
to the interpretation of the Sherman act. 
This was decided in the case of the United 
States v. Workingmen’s Amalgamated 
Council,” where the strikers sought to 
compel employers to use only union labor 
in all kinds of business, including the 
transportation of goods. In the case of Re 
Debs," the court held that the defendants 
were guilty of contempt of court, because 


19 166 U. S. 290, 41 L. ed. 1007, 17 Sup. Ct. 
Rep. 540. 

204 Inters. Com. Rep. 831, 54 Fed. 994, 26 
L.R.A. 158, 6 C. C. A. 260, 17 U. S. App. 124, 
57 Fed 85. 

21158 U. S. 564, 39 L. ed. 1092, 15 Sup. Ct. 
Rep. 900 
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they had refused to obey an injunction, 
the purpose of which was to restrain the 
defendants, Debs and others, from form- 
ing a conspiracy in violation of the Sher- 


man act. The court held that the defend- 
ants, in combination with the members of 
the American Railway Union, were en- 
gaged in a conspiracy in restraint or 
hindrance of interstate commerce. 

3. Holding companies.—In the famous 
case of Northern Securities Co. v. United 
States * holding companies were declared 
illegal. There the chief stockholders of 
the Great Northern and the Northern 
Pacific Railroad Companies formed the 
Northern Securities Company of New 
Jersey. The stockholders in the two 
railway companies transferred their stock 
to the holding corporation, and in return 
received its stock. The Securities Com- 
pany was thereby enabled to vote the 
stock and control the management of the 
competing railway systems. Competition 
was destroyed. The court held that the 
combination in the form of the holding 
company was illegal. 

4, Exchanges and associations.—Some 
might be inclined to think that the Sher- 
man law would only affect business com- 
binations, such as trusts and actual com- 
binations where the individuals or 
constituent companies had united their 
property interests with a view of running 
the combination as one business concern. 
But such is not the case; there are many 
contracts made in violation of restraint 
of trade which involve no combination 
of property interests. An association 
composed of the manufacturers engaged 
in the same business may agree to sim- 
ply fix the selling price of a certain arti- 
cle. In Swift & Co. v. United States it 
was held that an agreement between 
corporations and individuals engaged in 
buying stock at divers points in the 
United States, to refrain from bidding 
against each other in the purchase of 
cattle, is a combination in restraint of 
trade; so, also, their agreements to bid 
up prices to stimulate shipments. So, 
also, a coal exchange composed of the 


22193 U. S. 197, 48 L. ed. 679, 24 Sup. Ct 
Rep. 436. 

23 United States v. Swift & Co. 122 Fed 
529, 196 U. S. 375, 49 L. ed. 518, 25 Sup. Ct 
Rep. 276. 
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coal mining companies in Tennessee and 
Kentucky, which established a certain 
price for coal in Nashville, Tennessee, 
and provided fines for violation of the 
agreement, was held to be illegal.®* 

5. Trusts—The statute has been ap- 
plied to illegal trusts. A trust differs 
from a holding company. In the case of 
the holding company the stock of the 
several corporations is conveyed to an- 
other corporation which has the power to 
vote the stock of the separate companies ; 
in the case of the trust the business of 
the combination is transacted by trustees. 
This was the form of combination in 
vogue at the time of the passing of the 
law. 

6. Corners.—In the recent case of the 
United States v. Patten *® the Supreme 
Court of the United States held that cor- 
ners affecting interstate commerce were 
illegal. The court accepted the follow- 
ing definition of the term. “ ‘Running a 


corner’ consists, broadly speaking, in 
acquiring control of all or the dominant 
portion of a commodity, with the pur- 
pose of artificially enhancing the price, 
one of the important features of which 
is the purchase for future delivery, 


coupled with a withholding from sale 
for a limited time.” In the case men- 
tioned the defendant Patten and others 
were charged with violating the anti-trust 
law by cornering the market in cotton. 
The court said that the acts of the de- 
fendants, which affected the entire cot- 
ton trade of the country, amounted to a 
conspiracy within the terms of the law. 
The reasons given by the court for the 
opinion are that “a corner operates to 
thwart the usual operation of the laws 


24 United States v. Jellico Mountain Coal & 
Coke Co. 3 Inters. Com. Rep. 626, 46 Fed. 432, 
12 L.R.A. 753. 

25 226 U. S. 525, 57 L. ed. 333, 33 Sup. Ct. 
Rep. 141, 44 L.R.A.(N.S.) 325. 
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of supply and demand, to withdraw the 
commodity from the normal currents of 
trade, to enhance the price artificially, to 
hamper users and consumers in satisfy- 
ing their needs, and to produce practically 
the same evils as does the suppression of 
competition.” 

7. In General.—The statute is broad 
enough to cover any kind of a combina- 
tion, and has been applied to pools, trusts, 
holding companies, mergers, and associa- 
tions and exchanges. These are not all 
the cases to which the statute has been 
applied. In the case of the Northern 
Securities Co. v. United States, the 
court said that while the statute specific- 
ally mentioned the trust as one form of 
combination condemned by it, that Con- 
gress worded the statute in general terms, 
so that it might be applied to various 
forms of combination which might seek 
to restrain or monopolize trade or com- 
merce. 

Punishment. 


The punishment provided for a viola- 
tion of the statute is a fine of $5,000, or 
imprisonment not to exceed one year, 
or both fine and imprisonment in the dis- 
cretion of the court. 


Concluding Statements. 


The rule of law as laid down by the 
Supreme Court of the United States in 
the interpretation of the Sherman anti- 
trust law would in brief seem to be as 
follows: That the statute was intended 
and does affect only such combinations 
as bring about an undue restraint of 
interstate or international trade or com- 
merce, and that the law is broad enough 
to be applied to any combination of per- 
sons or corporations or associations or 
agreements affecting such commerce. 


26193 U. S. 197, 48 L. ed. 679, 24 Sup. Ct. 
Rep. 436. 
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Medical Jurisprudence as Applied 


to Divorce 
BY HON. WINFIELD FREEMAN 
Of the Kansas City (Kan.) Sar 


T this time wher 

sO many divorce 

proceedings are 

pending in the 

= courts, it may be 

well to consider 

for a few mo- 

ments the divorce 

problem from the 

view point of 

medical jurisprudence. Lunacy has af- 
flicted a portion of the human family 
since early times, as is evidenced by the 
Scriptures. The man or woman of to- 
day is the product of the whole past. All 
the elements of strength and weakness 
merge in the being of the present. Some 
legal writers assert that one person in 
every five hundred is mad. This appears 
to be an extravagant statement; one in 
a thousand may be nearer the truth; 
even this number shows that lunacy is so 
prevalent that its influence is felt in all 
the affairs of life. Causes producing in- 
sanity are many,—inherited disposition, 
accident, environment, sickness, disap- 
pointment, overwork, and _ alcoholism 
seem to be the leading causes. Unsound- 
ness of mind is treated by writers under 
different classifications, but no classifica- 
tion is found to be perfct. Somnam- 
bulism is considered a mental weakness, 
or rather so caused, an intermittent de- 
rangement of the forces of the mind, 
which is sometimes accompanied by de- 
lusion which leads to attack on a person 
or destruction of property. A somnam- 
bulist is held to be liable insome 
instances and to the same extent as a 
lunatic is held to be liable for acts done 
during a lucid interval. In some cases 
it has been held that a somnambulist is 
capable of entering into a contract and 
the marriage relation. Somnambulism is 
not a ground for divorce, nor for cruelty 


or neglect of duty caused thereby; al- 
though it might warrant the separation 
of man and wife, but not when it is of so 
slight a nature as not to preclude the 
party from performing his obligations. 

Insanity arising after marriage, when 
of an incurable nature, is made a ground 
for divorce by the statute of several 
states. The constitutionality of such a 
statute has been brought in question in 
the courts, and it is held that a statute 
making incurable, chronic mania a cause 
for divorce, is not contrary to public 
policy. It cannot be said, however, that 
public opinion, which is the reserved pow- 
er in any state, would support the au- 
thority of the legislature to enact a law 
making insanity arising after marriage a 
ground for divorce. 

As insanity arising after marriage is 
no ground for divorce, unless so pro- 
vided by statute, it follows that acts of 
negligence or cruelty in consequence of 
..Sanity is no cause for divorce. But in- 
sanity of one of the parties at the time 
of marriage can be urged as a ground for 
divorce, although such ground is not enu- 
merated in the statute, on the principle 
that an insane party is incapable of en- 
tering into a contract, and marriage is a 
civil contract. In such a proceeding no 
alimony or costs can be had or recovered. 

It is within the power of the legisla- 
ture to grant a divorce by special act, un- 
less restricted by the Constitution of the 
state; and the Constitution of a majority 
of the states prohibits the legislature 
from granting divorces, and power to 
grant divorces is vested in a court, sub- 
ject to regulation by law. If the legisla- 
ture of a state in which no constitutional 
prohibition exists should enact a law 
making incurable lunacy a ground for 
divorce, the act would not apply to per- 
sons married previous to the taking ef- 
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fect of the statute, for an act of this na- 
ture is not retroactive, and it is a rule 
of statutory construction that all statutes 
are to be construed as having a prospec- 
tive operation. 

While lunacy is not a ground for di- 
vorce unless so declared in the statute, 
or found to be a condition at the time 
of marriage, it is the primeval cause for 
which many divorces are granted, because 
in a divorce proceeding the court does 
not carefully inquire into family history 
whereby latent or incipient insanity in 
one of the parties may be discovered, 
which would enable the court, in the con- 
sideration of the case, to correctly reason 
from cause to effect. To illustrate; a 
case which came under the observation 
of the writer, a wife sued for divorce 
on the grounds of abandonment and 
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gross neglect of duty, both grounds were 
established at the trial and divorce grant- 
ed without contest. The wife’s parents 
were both mentally abnormal ; the mater- 
nal grandfather of the wife died in a 
lunatic asylum; the wife was delicate in 
constitution, extremely nervous, abnor- 
mal in disposition, and wore the patience 
of her husband out, so to speak, for 
which he had no legal grounds for di- 
vorce. He had emigrated to a new field 
of endeavor, and no doubt was glad to 
be relieved by divorce from his marital 
obligations. 


Study of Eugenics by Commission. 


Eugenics has been taken up as a study of a government commission, composed of 


prominent jurists representing Denmark, Norway and Sweden with the object of intro- 


ducing a mutual law regulating marriages and family rights. 


The Scandinavian countries 


are thus following the example of several American states in taking up the question of 


restricting the marriages of those who are physically or morally defective. 


The commission, however, has not gone so far as was desired by the Danish, namely, 


demanding that people intending to marry in all cases should give certificates to the effect 


that they were not suffering from any disease of such a kind that marriage ought not to 


be entered into. 


Sweden would not go so far, its representatives claiming that this would be too great 


a personal and economical demand to make; and it was argued that it would tend to 


increase the already existing reluctance to enter into matrimony. 


The commission thereupon agreed to demand that all insane and mentally defective per- 


sons, as well as those suffering from certain sexual diseases and epilepsy may not marry 


unless the other party has been notified of the condition existing. 
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Societies 
BY SPENCER G. NAUMAN 


HE meeting, with- 
in a month, of 
the International 
Medical Congress 
at London and the 
American Bar 
Association at 
Montreal, evoked 
interesting com- 
parison. The 
presence of distinguished foreign jurists 
at Montreal gave that convention a cer- 
tain international significance which was 
unusual and which may have been one 
of the reasons for contrasting the two 
gatherings. At all events, on all sides 
were heard criticisms of the two pro- 
fessions, with particular comment on the 
relative value of their conferences. 

Now, it has become the fashion at the 
present time to indulge in general and 
adverse criticism of the legal: profession, 
ranging in scope from a scathing arraign- 
ment of our whole judicial system to a 
phillipic against some particular judge or 
lawyer. The law, it would seem, from 
being one of the most honored of pro- 
fessions, has become the most despised. 
Whereas, on the other hand, medicine 
appears to have gained tremendously in 
the respect, as well as the affection, of 
humanity. Indeed to a great many peo- 
ple, the doctor might be said to typify all 
that is up-to-date and enlightened, while 
the lawyer stands as a moribund symbol 
of an effete past. 

The great difficulty and injustice of 
such comparisons is that the two profes- 
sions have really but little common 
ground. Law and the ministry, of the 
three so-called learned professions, have 
far more in common than law and medi- 
cine. But perhaps the ministry is con- 





sidered completely dead, and the law only 
dying, and therefore more worthy of 





of the Lancaster (Pa.) Bar 





contempt. Certainly, many persons seem 
to think that modern medicine is best 
praised at the expense of modern law. 

Only the most ignorant or stupid per- 
son would detract from the praises which 
have very properly redounded to the truly 
marvelous developments of medicine and 
surgery in the past fifty years. The 
names of Pasteur, Lister, and Koch, not 
to mention many others equally eminent, 
will always be remembered in all honor 
and gratitude. The wonderful change in 
the whole conception of medicine—and 
when we speak of medicine we speak as 
a layman, and also include surgery— 
marks a distinct step in the progress of 
the human race. But it is not necessary 
to censure the law to best celebrate the 
advancements of the other profession. 
Modern medicine is too constructive, too 
affirmative, to need negative comparison. 

In an article which appeared in the 
Atlantic Monthly not long ago, the state- 
ment was made that an ancient doctor 
returned to life would feel completely 
lost in a modern operating room, where- 
as a lawyer practising before Lord Coke 
could readily familiarize himself with 
modern procedure in a half hour’s time. 
This statement was supposed to conclu- 
sively demonstrate the disparity between 
the two professions. As a matter of 
fact, it does nothing but show that human 
nature has changed but little since Lord 
Coke’s time. It has nothing whatever to 
do with professional advancement. 

For the law is primarily, and above 
everything else, a science of human na- 
ture, just as medicine is a science of the 
human body, and in that we have the 
great and essential difference and simi- 
larity. The doctor works with the un- 
changing, immutable laws of the physical 
world; the lawyer with all the strange 
desires and vagaries of mankind. 
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The law, moreover, is of necessity 
conservative. It is the embodiment of 
the wisdom and the experience of the 
past. Only when conditions and circum- 
stances have become well settled and de- 
fined are they capable of being subjected 
to a definite statute. To do otherwise 
would be to continually make new laws 
to fit temporary conditions, with the re- 
sult that these laws would have to be re- 
pealed almost as soon as they were 
enacted. There is an element of humor 
in the picture of a state legislature meet- 
ing to repeal laws, instead of passing 
them, that must appeal to anyone who 
has had personal experience with the 
average representative. His sole ambi- 
tion seems to be to place on the statute 
book laws dealing with every possible 
and impossible subject, completely reck- 
less of either their efficacy or results. In 
fact, he is the living example of the fu- 
tility of ill-advised change. 

The law, therefore, can only progress 
as human nature and human aptitude for 
self-government progress. The founder 
of the Christian Religion recognized only 
too well the uselessness of reforming 


mankind from above, and clearly com- 
prehended that the mere enactment of 
laws was unavailing until the individual 


had become ready for those laws. To 
criticize the law because it remains fixed 
in spite of the efforts of every ignorant, 
superficial demagogue, is to criticize it 
for its greatest virtue. Its stability is 
the verey reason of its strength. To 
change with every prevailing mood and 
fashion would be to trade present order 
for future anarchy. 

Again, in the matter of judicial pro- 
cedure, which is denounced as such a 
flagrant defect in the “archaic conditions 
of the law,” the same argument holds 
good. The lawyer and the judge are not 
solely to blame for the admittedly im- 
perfect system, for the simple reason 
that they alone are not responsible for 
those conditions. The jury system, the 
behavior of witnesses, and the question 
of appeals, all comprehend far more than 
those particular subjects. To hold the 
lawyer liable for their shortcomings is to 
make him the scapegoat of all the dis- 
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crepancies of humanity, whereas he is 
merely an integral part of the whole sys- 
tem. 

Medicine, on the other hand, deals 
with impersonal scientific laws, and can, 
so to speak, discount human nature. Or 
rather, in the treatment of its cases, it 
need only consider the individual, and 
need not concern itself with that collec- 
tive mass called the state. And there is 
even more difference in this distinction 
than is at first apparent. The individual 
is always more amenable to influence 
than the mass, and when the individual’s 
life or comfort is involved, he is doubly 
amenable. For this reason, the doctor 
is allowed to work out his theories and 
produce his results with a freedom that 
is altogether denied the lawyer in his 
efforts to reform the law. 

Consequently, medicine has in the last 
half century become an entirely different 
profession to what it was before, whereas 
the law is to all intents and purposes the 
same. 

Finally, in the matter of the relative 
merits of the two conventions at London 
and Montreal, it is claimed, and it must 
be admitted that the claim has certain 
merit, that while the meeting of the 
Medical Conference is fraught with many 
concrete results and active accomplish- 
ment, the deliberations of the lawyers 
have little material consequences. But 
the Medical Conference is a meeting of 
scientists, discussing scientific questions 
amongst themselves. 

Opposed to this conference of experts, 
the Bar Associations are only advisory 
bodies. No matter how keenly they may 
be aware of the need of certain changes, 
no matter how strongly they may desire 
them, their efforts are largely dependent 
on the wishes of other people. Behind 
their recommendations are the Federal 
Congress and state legislatures, with all 
their attendant failures and mistakes. 
And behind them is the great mass of 
ignorant, unthinking, careless humanity 
wavering between the influences for good 
and evil. Truly, if the Bar Associations 
accomplish anything, it is nothing short 
of miraculous. 


Dpncesintinss,  hrceniencscemntase 











Exemption of Insurance on Life of 
Bankrupt 





BY A. V. CANNON 
of the Cleveland Bar 
[Ed. Note—This article contains a valuable discussion of the present Bankruptcy Law in relation to insurance policies, 


and the necessity for its amendment.] 


HATEVER one 
may think con- 
cerning the hete- 
rogeneous exemp- 
tion laws of the 
'“ various states, as 
well as the varied 
decisions in the 
forty-eight differ- 
ent states, there is 
much to be said in relation thereto. 

All must agree that as to life insurance 
exemptions there should be some uni- 
formity of law, as well as the decisions 
thereunder. While, on the one hand, 
there are many who will contend that the 
Federal government should not in any 
way interfere with the state exemptions, 
and that each state should have the right 
to say what property its citizens shall 
hold free and clear from debts; and, on 
the other hand, there is a growing de- 
mand, on account of commerce becoming 
so interstate, for a uniformity in the 
exemptions, yet both sides would proba- 
bly agree that the surrender value on 
policies, which are payable to the wife, 
and in the event of ie prior decease, to 
the estate of the bankrupt, should be free 
and clear from any claim of the hus- 
band’s creditors. 

At the present time we have certain 
states which absolutely exempt such poli- 
cies, and in other states the trustee is 
entitled to the surrender value. This non- 
uniformity of the trustee’s right to the 
surrender value of the life insurance poli- 
cies has led to much discussion and 
litigation, with considerable legislation in 
relation thereto. 

This question has been repeatedly be- 
fore the courts, and has been construed 
in different jurisdictions in different 
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ways. The Supreme Court, passing upon 
the question, in the case of Holden v. 
Stratton, 14 Am. Bankr. Rep. 94, 198 
U. S. 202, 49 L. ed. 1018, 25 Sup. Ct. 
Rep. 656 (reversing 7 Am. Bankr. Rep. 
615, 51 C. C. A. 97, 113 Fed. 141), held 
that, under a state statute exempting 
from liability for any debt the proceeds 
or avails of all life insurance, the pro- 
ceeds of a semi-tontine or paid-up policy 
are exempt. 

The bankruptcy act itself, § 70-a, pro- 
vides : 


“That the trustee of a bankrupt, upon his 
appointment and qualification, and his succes- 
sor or successors, if he shall have one or more, 
upon his or their appointment and qualifica- 
tion, shall, in turn, be vested, by operation of 
law, with the title of the bankrupt, as of the 
date he was adjudged a bankrupt, except in so 
far as to property which is exempt, to all (1) 
documents relating to his property; (2) inter- 
ests in patents, patent rights, copyrights, and 
trademarks; (3) powers which he might have 
exercised for his own benefit, but not those 
which he might have exercised for some other 
person; : (5) property which, prior to 
the filing of the petition, he could by any 
means have transferred, or which might have 
been levied upon and sold under judicial proc- 
ess against him; provided, that when any 
bankrupt shall have any insurance policy which 
has a cash surrender value payable to himself, 
his estate, or personal representatives, he may, 
within thirty days after the cash surrender 
value has been ascertained and stated to the 
trustee by the company issuing the same, pay 
or secure to the trustee the sum so ascertained 
and stated, and continue to hold, own, and 
carry such policy free from the claims of the 
creditors participating in the distribution of 
his estate under the bankruptcy proceedings, 
otherwise the policy shall pass to the trustee as 
assets.” 


Section 6 of the bankruptcy act, 
emptions of Bankrupts,” provides, 
“This act shall not affect the allowance to 
bankrupts of the exemptions which are pre- 
scribed by the state laws in force at the time 


OR 
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of the filing of the petition in the state wherein 
they have had their domicil for the six months 
or the greater portion thereof immediately pre- 
ceding the filing of the petition.” 

It is clear that the question must be 
determined under the laws of the state in 
which the bankrupt resides, as it has been 
held that where a policy is exempt from 
the claims of creditors by the laws of 
the state in which the bankrupt resides, 
the provisions of § 70-a do not apply, 
although such policy has a cash surrender 
value.? 


The United States court, in construing 
the state statute of the jurisdiction where 
the litigation is pending, follows the de- 
cisions of the supreme court of that state, 
unless the matter has been passed upon 
by the Supreme Court of the United 
States. 

It has been repeatedly held, and we do 
not think that there is any decision to the 
contrary, “that the interest of an insured 
in a policy payable, upon his death, to a 
beneficiary named in the policy, where it 
provides that if such beneficiary should 
not survive him, payment shall be made 
to the executor, administrator, or as- 
signs of the insured and having an actual 
or cash surrender value, passes to the 
trustee, subject to the power of redemp- 
tion, where it is held to exist,” unless said 
bankrupt is entitled to hold such policy 
under the exemption laws of the state.* 

The question, then, is one which must 
be decided, as we have stated before, as 


1Holden v. Stratton, 14 Am. Bankr. Rep. 
96, 198 U. S. 202, 49 L. ed. 1018, 25 Sup. Ct. 
Rep. 656; Steele vy. Buel, 5 Am. Bankr. Rep. 
165, 44 C. C. A. 287, 104 Fed. 968; Hiscock 
v. Mertens, 17 Am. Bankr. Rep. 484, 205 U. 
S. 202, 51 L. ed. 771, 21 Sup. Ct. Rep. 488; 
Re Scheld (C. C. A. 9th C.) 5 Am. Bankr. 
Rep. 102, 44 C. C. A. 233, 104 Fed. 870, 52 
L.R.A.188; Re Welling (C. C. A. 7th C.) 7 
Am. Bankr. Rep. 340, 51 C. C. A. 151, 113 Fed. 
189; Re Columbia Iron Works (D. C. Mich.) 
i4 Am. Bankr. Rep. 526. 


2Re White (construing a Penn Mutual Life 
{Insurance Company policy), 23 Am. Bankr. 
Rep. 90 (C. C. A. 2d C.); Re Moore, 23 Am. 
Bankr. Rep. 109; Re Hettling (construing a 
New York Life Insurance Company policy), 
23 Am. Bankr. Rep. 161; Re Orear (constru- 
ing a northwestern Life Insurance Company 
policy), 24 Am. Bankr. Rep. 343; Re Herr 
(construing a Pacific Mutual Life Insurance 
Company policy), 25 Am. Bankr. Rep. 142; 
Re Dolan (construing a prudential Insurance 
Company of America policy), 25 Am. Bankr 
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far as the laws of this state are con- 
cerned, under the statutes of the state. 
Under the laws of the state of Ohio, 
prior to 1913, was a policy the separate 
property of the bankrupt’s wife, or did 
it belong to the estate? 

Section 3628 of the Revised Statutes 
of Ohio (§§ 9394 and 9398, Gen. Code) 
provided: 


“Any person may effect an insurance on 
his life, for any definite period of time, or for 
the term of his natural life, to inure to the 
sole benefit of his widow and children, or of 
either, as he may cause to be appointed and 
provided in the policy; and the sum or net 
amount of insurance becoming due and payable 
by the terms of insurance shall be payable to 
his widow, or to his children, for their own 
use, as provided i in the policy, exempt from all! 
claims by the representatives and creditors of 
such person. 


The question has been before the toca! 
referce (Cleveland) at least four times, 
and has been passed upon at least three 
times by William L. Day, district judge 
for the northern district, eastern division. 
In each case the policy was payable to 
the insured, or, in the event of his prior 
decease, to his heirs, executors, or repre- 
sentatives. The contention was, in refer- 
ence to § 3628 of the Revised Statutes, 
that it only applied in case of the death 
of the insured, and that it had no appli- 
cation to surrender value prior to the 
death of the bankrupt. The trustee con- 
tended that the decision of the circuit 


Rep. 145; Equitable Life Assur. Soc. v. Miller 
(construing an Equitable Life Assurance So- 
ciety policy), 25 Am. Bankr. Rep. 560; Re 
Wolff (construing an Equitable Life Assur- 
ance Society policy), 21 Am. Bankr. Rep. 452; 
Re Whelpley, 22 Am. Bankr. Rep. 433; Re 
Boardman (construing an Equitable Life As- 
surance Society policy), 4 Am. Bankr. Rep. 
620, 103 Fed. 783; Re Diack (construing an 
Equitable Life Assurance Society policy), 3 
Am. Bankr. Rep. 723, 100 Fed. 770; Re Phelps 
(construing a New York Life Insurance Com- 
pany policy), 15 Am. Bankr. Rep. 170; Re 
Coleman (construing a New York Life In- 
surance Company policy), 14 Am. Bankr. Rep. 
461, 69 C. C. A. 496, 136 Fed. 818; Clark v. 
Equitable Life Assur. Soc. (construing an 
Equitable Life Assurance Society policy), 16 
Am. Bankr. Rep. 137, 143 Fed. 175; Re Her 
nich (construing a John Hancock Mutual Life 
Insurance Company policy), 1 Am. Bankr 
Rep. 713; Re Grahs (construing a Union 
Central Life Insurance Company policy), 1 
Am. Bankr. Rep. 465; Re Becker, 5 Am. 
Bankr. Rep. 438, 106 Fed. 54. 
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court of appeals for the second circuit, 
in Re White, 23 Am. Bankr. Rep. 90, 
controlled. The court, in its opinion, on 
page 91, uses the following language: 


“The district judge was of opinion that the 
wife of the bankrupt was the legal owner of 
the policy; that it was her property, and if 
the insured had the option of terminating her 
ownership he had not exercised it. But we 
think the policy is the property of the hus- 
mand; that the contract is made with him, 
and that the wife’s interest depends on the 
contingency of her surviving him. If the 
property in the policy were absolutely the 
wife’s, the insurance would be payable upon 
her death to her estate. Certainly the bank- 
rupt has an interest in the policy. If he sur- 
vive his wife the insurance will be payable not 
to her estate, but to him or to his estate or 
to a beneficiary designated by him. This is 
a vested future interest. Besides this, though 
not obliged by the contract to do so, the com- 
pany is willing, apparently under the option 
given the insured to surrender the policy for 
paid-up insurance or other value, to pay the 
sum of $1,804.23 upon its surrender. The sit- 
uation is exactly the same as if the policy 
contained a stipulation for a cash surrender. 
Hiscock v. Mertens, 205 U. S. 202, 51 L. ed. 
771, 27 Sup. Ct. Rep. 488, 17 Am. Bankr. Rep. 
483, affirming this court in 15 Am. Bankr. Rep. 
701, 73 C. C. A. 561, 142 Fed. 445. These are 
clearly interests of the bankrupt which go 
to the trustee under § 70-a (5) of the bank- 
ruptcy act, subject, of course, to the privilege 
therein reserved to the bankrupt to keep the 
policy free from the claims of his creditors 
participating in the distribution of his estate 
by paying its value, $1,804.23, to the trustee.” § 


The supreme court of the state of 
Ohio in Cross v. Armstrong, 44 Ohio St. 
613, 10 N. E. 160, in construing § 3628 
of the Revised Statutes, says: 


“And up to a certain point, as to expenditure, 
such provision may legally be made. In the 
same spirit our laws allow to the widow dower 
in lands, use of the mansion house one year, 
a homestead right, a year’s support out of the 
personalty, a given proportion of the residuum 
after debts are paid, and certain specific arti- 
cles of personal property, if such the deceased 
possessed. But the same laws recognize others 
as having rights as regards the property of the 
deceased. The creditors are not to be wholly 
ignored, even though there be a needy widow 
and needy children. As to the section referred 
to, while it recognized the right of the husband 
to make provision for those of the family who 
may survive, to the extent of $150 yearly thus 
invested, it also provides that as to insurance 
effected by payments over that sum it shall 
inure to the legal representative.” 


ee a a cee ae 
3 Re Coleman, 14 Am. Bankr. Rep. 461, 69 


C. C. A. 496, 136 Fed. 818. To the same effect: 
Re Moore, 23 Am. Bankr. Rep. 109; Re Het- 
tling, 23 Am. Bankr. Rep. 161. 
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The Ohio supreme court, construing 
this section, indicated that it had to do 
with the rights of the widow of the in- 
sured, and not with the wife of the 
insured during his lifetime. To the same 
effect the supreme court of Ohio, in the 
case of Sticken v. Schmidt, 64 Ohio St. 
354, 60 N. E. 561, held: 


“In 1876 a married woman, with her hus- 
band, executed a written instrument acknowl- 
edging the loan of a sum of money to them 
which they promised to repay to the lender, 
at any time, with interest. Prior thereto a 
policy of insurance on the life of the husband 
had been obtained on the joint application of 
himself and wife, which, upon performance of 
the usual conditions contained in such policies, 
was payable on proper proof of loss, to the 
wife, or in the event of her death prior to 
that of the husband, to his children share and 
share alike, or in the event of no children, to 
his legal representatives. He paid the premi- 
ums until within a year of his death, and those 
which accrued during that year were paid by 
her from her personal earnings. He died in 
1880, when the insurance was paid to her, and 
she invested the money in a home. She was 
at no time the owner of any other property. 
Several years afterward the holder of the 
written instrument brought suit against her 
thereon, in which a personal judgment was the 
only relief prayed for, though the petition al- 
leged that she was the owner of separate prop- 
erty which she intended to and did charge with 
the payment of the obligation.” 

“The defendant’s policy was not of that 
nature, and not within the purview of the 
statute. By its terms the children and personal 
representatives of the insured were made 
beneficiaries, and had an interest of the same 
general nature as that of the defendant, 
though more remote. The interest of each de- 
pended on the contingency of the survivorship; 
and, it seems evident that she could not by a 
sale of the policy without the consent of the 
other beneficiaries, any more than could they 
by sale without her consent, confer any title 
on the purchaser, nor could either, without the 
concurrence of all, surrender the policy or 
accept a paid-up one in its stead.” 


The referee, in passing upon a policy 
of the New England Mutual Life Insur- 
ance Company, Re Hulbert, which pro- 
vided it should be payable to “his wife, 
Alice L. Hulbert, if she shall survive 
him, otherwise to his executors, admin- 
istrators, or assigns,” held that the policy 
did pass to the trustee, and quoted with 
approval the circuit court of appeals for 
the second circuit in Re White, above 
referred to, in Re Moore, 23 Am. Bankr. 
Rep. 109, and in Re Hettling, 23 Am. 
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Bankr. Rep. 161. The court says, in 
reference to the Hettling case, as fol- 
lows: 


“And the court in its opinion gives several 
reasons why the policy does not belong to the 
wife, but remains a part of the estate of the 
bankrupt. The language of the court, begin- 
ning at the bottom of page 161, is as follows: 

“ ‘The policy has no cash surrender value, 
but the insured is given the power to change 
the beneficiary at any time; if he survive his 
wife the policy is payable not to her, but to 
his estate, and if he live beyond the term of 
twenty years, he is given several options, some 
of which are, to receive any accumulated divi- 
dends in cash or the entire cash value of the 
property, or to receive the entire cash value 
converted into an annual income for life. 
These are property rights, as pointed out in 
our decisions in Re White, handed down here- 
with, that pass to the trustee under § 70-a (5) 
of the bankruptcy act. We think the court 
should have granted the trustee’s application 
to sell the bankrupt’s interest in the policy.’ 

“It is contended on behalf of the wife, 
Alice L. Hulbert, that because the policy did 
not contain any provision by which the bank- 
rupt had a right to name a new beneficiary, 
that therefore the policy became absolutely the 
property of the wife. But it will be observed 
in the above case that that was only one of 
the reasons considered by the court in arriv- 
ing at its decision that the policy was the 
property of the bankrupt’s estate. Another of 
the conditions was ‘that if he survive his wife, 
the policy is payable not to her, but to his 
estate.’ 

“This latter is a part of the policy in ques- 
tion. 

“Other conditions contained in the policy 
considered in Re Hettling were that the hus- 
band insured in the policy had options to re- 
ceive accumulated dividends in cash, or the en- 
tire cash value of the property, or to receive 
the cash value converted into an annual income 
for life. By the terms of Hulbert’s policy he is 
entitled to receive a cash surrender value or 
paid-up insurance provided for by the laws of 
Massachusetts that appear in the table con- 
tained in the policy. Also, there is the fur- 
ther provision in the policy quoted at the be- 
ginning of this opinion: 

“In case of default after payment of three 
full annual premiums, in the payment of any 
subsequent premium the company will, upon 
written request of the insured and upon the 
legal surrender of this policy, issue in lieu 
thereof a paid-up policy of extended insurance 
for the term of years and days stated in the 
table below.’ 

“Clearly there are enough parallels in the 
Hulbert policy and the Hettling policy to war- 
rant the finding that the former is as much a 
part of the bankrupt’s estate as the latter, 


“And in view of the authorities above cited, 
I hold that the policy in question is the prop- 
erty of the bankrupt’s estate, and should be 
turned over to the trustee.” 
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This case was taken to the district 
court and was affirmed by Judge Day. 
In Re Lattimer, the referee and the dis- 
trict court made the same finding. And 
in another case, passing upon a policy of 
the John Hancock Mutual Life Insur- 
ance Company, the court made the same 
finding. 

It is true that, in Re Schaeffer, 26 Am. 
Bankr. Rep. 340, decided by Killits, dis- 
trict judge for the northern district east- 
ern division, the court held: 


__ “Where a policy of insurance provides that 
if the insured survives for more than twenty 
years from the date of the policy he shall re- 
ceive an annuity during the remainder of his 
life; and, further, that upon the death of the 
insured at any time during the continuance 
of the policy $1,000 shall be paid to the wife, 
and the law of the state in which the insured 
resides exempts, from any claim of the hus- 
band’s creditors, policies of insurance for the 
benefit of the wife, although paid for by the 
husband, the wife has a vested interest in 
such policy, and upon the insured becoming 
bankrupt his trustee is entitled only to the 
value of the annuity provided for, and not to 
the entire present value of the policy as against 
the wife. 

“Where such policy provides that after 
twenty years certain options may be exercised 
by the bankrupt, the wife having a vested in- 
terest in the policy, at least until the expira- 
tion of that period, the trustee will not be 
permitted to exercise such options in advance 
to detriment of the wife.” 


The court, passing upon the exemption 
statute, says: 


“The policy, then, is one which is clearly 
distinguishable from those which counsel for 
the trustee cites as authorities. It is more 
like that under consideration in the case of 
Re Welling (C. C. A. 7th C.), 7 Am. Bankr. 
Rep. 340, 51 C. C. A. 151, 113 Fed. 189. That 
case was decided in Illinois, whose law does 
not ‘exempt policies of insurance from judi- 
cial pursuit creditors.’ In Ohio, however, 
§$ 9393, 9394, and 9398, General Code (8§ 3628, 
3629, Revised Statutes), policies of insurance 
for the benefit of a wife, although paid for 
by the husband, are exempt from any claims of 
the husband’s creditors. 

“This court can do no better than to adopt 
as its own the reasoning of the dissenting 
opinion of Judge Grosscup, on page 195, in the 
case of Re Welling, supra, bearing in mind 
that no option may be exercised by the in- 
sured, Schaefer, under the policy at bar, until 
November 23, 1917, and assuming that at that 
time he, without the consent of the beneficiary, 
his wife, may exercise one of the six options 
set out in the rider to the policy (and it is by 
no means clear that he may do that without 
his wife’s consent), and upon the assumption, 
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which we think is compelled by the terms of 
this policy, that until that period, at least, Mrs. 
Schaefer has a vested interest in the policy, 
the reasoning of Judge Grosscup in this dis- 
senting opinion, found on pages 196 and 197 
of the report in the Welling Case, found in 
113 Fed., seems to us to control this situa- 
tion.” 


This policy provided that, in the event 
of the insured’s predecease, the policy 
should be payable to his wife, her execu- 
tors, administrators, or assigns. It did 
not provide, as in the Hulbert Case and 
in the other cases which I have argued, 
that it should be payable to the insured’s 
administrators, executors, or assigns. 
The case, as it seems to me, is clearly 
distinguishable from the cases which have 
been decided by Judge Day. The mat- 
ter was one of grave interest to all policy 
holders and insurance men. It was a 
question which has never been passed 
upon, as far as the state of Ohio is con- 
cerned, by courts of last resort. 

The litigation in Ohio illustrates the 
various views taken by the court on this 
important question. It was considered of 
such grave importance by the insurance 
companies and the leading insurance 
agents, that, at the last session of the 
legislation, an amendment was drafted, 
which provided : 


“Any person may effect an insurance on his 
life, for any definite period of time, or for 
the term of his natural life, to inure to the 
sole benefit of his wife and children, or of 
either or other relative or relatives dependent 
upon such person or any creditor or creditors. 
as he may cause to be appointed and provided 
in the policy. 

“All policies of life insurance upon the life 
of any person, which may hereafter mature, 
and which have been or shall be taken out for 
the benefit of, or bona fide assigned to, the 
wife or children, or any relative dependent 
upon such person, or any creditor, shall be 
held subject to a change of beneficiary if de- 
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sired, for the benefit of such wife or children, 
or other relative or creditor, free and clear 
from all claims of the creditors of such in- 
sured person; and the proceeds or avails of all 
such life insurance shall be exempt from all 
liabilities from any debt or debts of such in- 
sured person. 

“Subject to the statute of limitations, the 
amount of any premiums for insurance for 
the benefit of wife and children, or of either, 
or other relatives dependent upon such person, 
or any creditor, paid in fraud of creditors, 
with interest thereon, shall inure to their bene- 
fit from. the proceeds of the policy.” 


While Ohio has sought to exempt life 
insurance from the creditors and the 
trustee in bankruptcy, there are many 
states which still seek to hold the sur- 
render value. This is the day of uniform 
laws. Uniformity in legislation and in 
decisions of courts is being sought on all 
hands. While we may not agree as to 
how much should be exempt, yet, with- 
out fear of contradiction, I assert that no 
one can contend that the laws relative to 
the surrender value of life insurance and 
the exemption from creditors should not 
be made uniform, and that an amend- 
ment should be passed by Congress rela- 
tive thereto. Such a law will be for the 
benefit of the policy holders and the in- 
surance companies. 

I do not contend in any way that the 
law relative to fraud in procuring insur- 
ance in order to defeat the rights of cred- 
itors should be changed, but that the 
unfortunate, but honest, debtor, who has 
advanced in life beyond the time he can 
procure insurance, and is unable to raise 
sufficient money to redeem his policy, 
should be exempt from the claims of 
creditors. 
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The charities that soothe and heal and bless 
Are scattered at the feet of man like fowers.— Wordsworth. 
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Psychological-Medical Exam- 
ination of Delinquents 


ago Dr. Victor C. An 
appointed to the staft 
of the municipal 
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derson was 
of the probation office 
ourt of Boston, under authority of a 
statute passed by the last legislature 
His work is the examination of delin 
quents, not for the purpose of coldly 
cataloguing them, on the basis of skull 
measurements and a few instrumental 
tests, as belonging to a certain type, but 
for the purpose of enabling the court to 
leal intelligently, reasonably, and justly 


in individual cases. A recent case, de- 
scribed by Mr. Benjamin Baker in the 
Boston Transcript, shows the need of 
expert medical advice. A man arrested 
for drunkenness, and placed on proba- 
tion, was arrested within the first week 
for being drunk again. Once more put 
on probation, he was a third time ar- 
rested for being drunk. He was referred 
to Dr. Anderson, who discovered that the 
man was a case of dementia precox—of 
premature mental decay. The man was 
mentally irresponsible, and the proper 
place for him was not the jail, but the 
insane hospital. 

“The judges,” observes Mr. Baker, 
“have but slight range of treatment open 
to them by the laws; but even within the 
allowed limits there is room to do vastly 
better work than has been done in the 
past, in the absence of medical study of 
persons before the court. A judge may 
give a jail sentence; or he may put an 
offender on probation; or in a case like 
that of the drunken dement just men- 
tioned, he may refer the case to the 
probate court, which may, if its physi- 
clans so advise, commit a mentally in- 
competent person to one of the state 
hospitals. It is in the oversight of an 
offender put on probation that the law 
gives a chance for positive remedial 
work 

“When an offender is referred by a 
judge for examination and study, Dr 
Anderson’s first step is to explain that 
his business is to help the offender if 
possible,—to find out so far as he can 
what causes have brought the offender 
to breaking society's rules, and what can 
be done to steady him and set him on 
his feet as an orderly part of the world, 
instead of as a lawbreaker. In a large 
proportion of the cases that have so far 
come up the prisoner rather readily gives 
his confidence. 

‘This first conference with an offender 
is devoted, after getting the best start 
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possible, to compiling the completest pos- 
sible personal history of the offender, 
beginning with his grandparents, in a 
search for abnormal or peculiar traits. 

“After the subject’s history has been 
taken as fully as possible, often with the 
assistance of relatives and other outside 
sources, Dr. Anderson makes a brief 
physical examination of his subject, re- 
cording his height, weight, type of head, 
and general appearance and condition. 
Next follows a medical examination, 
which is mainly directed at deciding 
whether there is epilepsy, feeble-minded- 
ness, or abnormal, diseased mental con- 
dition. 

“Though Dr. Anderson’s work is too 
new to have accumulated any large body 
of facts concerning offenders whose 
transgressions are due in some measure 
to their own mental deficiency or disease, 
a good many suggestive facts have been 
recorded; and there is the beginning of 
a fascinating, if somewhat depressing, 
picture that turns orie’s mind back to 
Omar’s quatrain: 

‘Oh, Thou, who didst with Pitfall and with Gin 
3eset the Road I was to wander in, 

Thou wilt not with Predestination round 
Enmesh me, and impute my Fall to Sin?’ 


“At the risk of seeming sentimental, 


one can hardly help saying of this one 
and that one—‘Poor devil, he never had 
a chance! It’s not half his fault!’ Take 
the common case of the mentally dull, 
ignorant laborer who is arrested for be- 
ing drunk. Look into his personal his- 
tory, his daily life, and you find there 
nothing that makes life worth while to 
those of us who keep out of the munici- 
pal court. With no mental life or in- 
terests, no habit of reading, no physical 
amusements in the shape of bodily exer- 
cise, no family life that stirs and holds 
him,—how could it hold such a man?— 
his only diversion after the day’s work 
is to drink alcohol in the company of 
thers like unto himself. The great an 
esthetic wipes away his ennui, and stirs 
his dull mind into a false but pleasant 
sense of activity 

“It is the discovery of this and other 
pictures behind the personal transgres 
sion that brings powerful support to the 
theory set forth by Prison Commissionet 
Randal!,---namely, that every person at 
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rested for committing a crime ought to 
be studied in much the same way Dr. 
Anderson studies the delinquents re- 
ferred to him, to discover the real sources 
of his misbehavior; and then subjected 
to such restraint, education, and direc- 
tion as shall make him fit to live in a 
society with rules of conduct that must 
be observed. The aim of the new crim- 
inology is not to punish, but to cure the 
delinquent, and this is partly where the 
significance and importance of Dr. An- 
derson’s work comes in. 

“The real remedial work that results 
from Dr. Anderson’s studies is done by 
the probation officers who are given 
oversight of the persons who have been 
examined by Dr. Anderson. 

“Lombroso has been adversely criti- 

cized for making a physical and mental 
classification of individuals depend on a 
definition—‘criminal’—which is a purely 
legal term that is in large part uncon- 
nected with the real sources of the be- 
havior which causes a person to become 
a ‘criminal’ in the eyes of the law. The 
classification is open to objection, be- 
cause multitudes of persons having the 
same physical measurements and forms 
that Lombroso calls typically ‘criminal’ 
are at large in the world, and are not 
criminals in his use of the term, because 
they do not commit crimes, or, com- 
mitting them, my not get caught and 
labeled. The real truth behind the meth- 
ods of ceakicns is that certain combi- 
nations of physical and mental character- 
istics render their possessors rather 
readily susceptible to ao estions of ac- 
tion that are antisocial; represent poor 
judgment, poor reasoning ek lack 
of self-control under provocation, that 
lead to violent or other unlawful acts. 
Gradually we may expect to see such 
types of mind and body defined by the 
accumulating studies of court psycho- 
logical-medical-social workers.” 

It is appropriate, in this connection, 
to refer to the admirable work for the 
rehabilitation of delinquent children, 
which is being carried on in the Seattle 
Juvenile Court. Judge Archibald W. 
Frater, in the annual report of that court, 
recently published, thus refers to the 
subject: 

“Our 


department of diagnosis which 
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we established in connection with this 
court two years ago has attracted much 
notice among people interested in the care 
of delinquent children. We have been 
asked many times as to its merits, and 
whether we would recommend the use 
of the plan elsewhere. Two years con- 
tinuous demonstration has proven its 
usefulness. To all such questions we 
therefore answer that the scientific study 
of a child’s physical and mental condi- 
tion prior to the court hearing is of un- 
doubted value, provided the study is 
made by an educated and experienced 
diagnostician, and the judge presiding in 
the court is sympathetically interested in 
his work and knows enough to apply 
common-sense methods in the adjust- 
ment of the various conditions which 
scientific inquiry cause to be presented to 
him. If the judge who presides in a 
juvenile court is contented with the meth- 
ods of the past, or is either too indolent 
or too obstinate to apply new principles 
and new methods, my advice would be to 
retire him before making an official pro- 
vision for physical and mental diagnosis. 

“This is a new era. ‘Advancement’ is 
the watchword. The children’s court is 
a departure from former methods in 
dealing with youthful offenders, and it 
is a forward movement. All of our 
courts and judges must keep apace, and 
advance in methods of procedure in the 
interests of honesty, equity, and human- 
ity.” 


Professional Ethics 


Wwe. are glad to give as wide publicity 
as our columns will afford to the 
excellent answers made by the commit- 
tee on Professional Ethics of the New 
York County Lawyers’ Association to 
specific questions submitted to them. 

The two following questions were re- 
cently asked and answered: 


Question. 


In the opinion of the committee, 
would it be considered unethical for a 
lawyer to send the following form of 
letter to members of the bar with whom 
he has a personal acquaintance: 

“Dear Sir :— 


Case and Comment 


“In the course of your practice, you 
occasionally are retained to prosecute 
actions to recover damages for injuries 
sustained through negligence. If you 
do not keep in close touch with the dif- 
ferent decisions of the courts as they are 
handed down daily, you may experience 
difficulties in framing a proper com- 
plaint. 

“If you will send to me a full state- 
ment of the facts in any of your accident 
claims, I will draw the complaint for you, 
and a trial memorandum applicable to 
such case, and charge you for my serv- 
ices 10 per cent of the amount of the 
recovery or settlement. In the event of 
no recovery or settlement, no charge will 
be made. 

“Trusting we may be able to do some 
business together in the near future, I 
am,” 


Answer. 


In the opinion of the committee, it is 
requisite that members of the legal pro- 
fession should aim to preserve its dignity. 
They regard the direct and general 
solicitation of professional employment 
as undignified, for this reason, they dis- 
approve the appeal for business suggest- 
ed in the question; they also consider 
that such appeal might be construed as 
intimating a willingness to accept pro- 
fessional employment regardless of the 
merits of the case, which they also dis- 
approve. The committee takes this 
opportunity to call attention to canon 27 
of the American Bar Association, re- 
specting the solicitation of professional 
employment, which canon reads in part 
as follows: 

” The publication or circulation 
of ordinary simple business cards, being 
a matter of personal taste or local cus- 
tom, and sometimes of convenience, is 
not per se improper. But solicitation of 
business by circulars or advertisements 
or by personal communications or inter- 
views, not warranted by personal rela- 
tions, is unprofessional. n 


Question. 


I am advised that it is not unusual in 
this community for auctioneers who 
conduct sales of real property in fore- 
closure suits to divide their auctioneers’ 





Editorial Comment 


fee with the referees who are appointed 
by the courts to make such sales. Does 
not the committee consider such a prac- 
tice on the part of referees to be un- 
professional ? 


Answer. 


The committee is not apprised other- 
wise than by the question that the prac- 
tice mentioned is ever indulged ; it would 
be loath to believe that it is either usual 
or not unusual; but it considers ‘such 
action would be grossly improper. 


Laboratory Study of Abnormal 
Classes 


HERE is a well-defined movement 

to procure the establishment of 
Federal, state, and municipal bureaus 
for the study of the abnormal classes, 
the work to include both laboratory in- 
vestigations and the collection of socio- 
logical and pathological data, especially 
such as may be found in institutions for 
the criminal, pauper, and defective 
classes. Each bureau is to be in charge 
of a director, one of whose assistants is 
to be a psychologist. 

The idea underlying this proposed 
legislation is that cities, states, and na- 
tions should look after the moral health 
of the people with as much scientific 
foresight as they do the physical health 
of the people. Such work is fundamen- 
tally humanitarian. Its urgent need is 
shown by the fact, disclosed by the offi- 
cial statistics of the leading countries of 
the world, that within the last thirty or 
more years, crime, suicide, insanity, and 
other forms of abnormality have been 
increasing relatively faster than the 
population. 

Several years ago the American bar 
Association, as appears on page 458 of 
its 27th annual report, adopted the fol- 
lowing resolution on the subject: 

“Resolved, That we are in favor of 
establishing in the Department of Jus- 
tice at Washington a laboratory for the 
study of the criminal, pauper, and defect- 


729 


ive classes, it being understood that such 
investigation is a development of work 
already begun under the Federal govern- 
ment; that such study shall include a 
collection of jurisprudential, sociological 
and pathological data in institutions for 
the delinquent, dependent, and defective, 
and in hospitals, schools, and other in- 
stitutions; that especially the causes of 
social evils shall be sought out with a 
view to ameliorating or preventing 
them.” 

The substance of this resolution has 
been adopted by the leading medical and 
scientific associations of this country and 
by the Congress of Criminal Anthropol- 
ogy of Europe. 

It is a curious circumstance that the 
study of the criminal himself has been 
almost entirely neglected ; and this is the 
reason we know so little about the real 
causes of crime, how much is due to en- 
vironment and how much to the nature 
of the criminal; also, just how—by what 
steps and processes—does environment 
or inward nature, or both, lead to crimi- 
nal acts. The lawyer studies books but 
not the criminal. We say this is strange, 
for in medicine, the physician always 
studies the individual who is sick, in or- 
der to treat him properly. 

One feature of this work, of interest 
to all lovers of truth, it is suggested will 
be the application of the results and 
methods of anthropology, psychology, 
medicine, sociology, and other sciences to 
the abnormal and weakling classes, thus 
constituting a new synthetic study, which 
may bring out truths that apply as well 
to normal man as to abnormal man; for 
in the case of penal institutions most of 
the inmates are normal, their crime 
being due to unfortunate surround- 
ings, and not to their inward na- 
tures. Even really abnormal persons, 
that is, those positively abnormal in at 
least a few respects, are nevertheless 
normal in most things, so that whatever 
be found true of them is to a large ex- 
tent true of all persons. Though such 
results be incidental, they may be none 
the less important. 





He was wont to speak plain and to the purpose.—Shakespears. 


Readers’ Comments 


Miscarriages of Justice. 


Editor Cas—E anp CoMMENT: 

The frequent miscarriages of justice are 
causing much criticism of our courts to-day. 
To remedy this condition would be no small 
undertaking. This dissatisfaction seems to be 
more universal than ever and rapidly increas- 
ing. That a change is needed all admit. To 
actively engage in a campaign for such, none 
seem willing. By personal observation I have 
learned that the greatest injustice is done more 
often by juries trying to do justice, instead of 
their duty. Jurors seem to think it their duty 
to render their verdict to the best of their 
ability according to right and justice, despite 
the fact they swore they would render it ac- 
cording to law. No two see alike, therefore 
it is well known that what appears to be right 
and just to one might not to another. An 
affidavit is sworn to be true “to the best of 
my knowledge and belief.” The affant might 
be mistaken, but because of that “to the best 
of my knowledge and belief” clause in his 
oath he commits no perjury. He swears only 
to what he knows, believes what he does not 
know. This saving clause is not in a juror’s 
oath. The petit juror unconditionally swears 
he will render a verdict according to law; not 
according to what he believes to be right, just, 
or fair. There is an erroneous idea among 
some about the importance of the grand jury. 
‘Tis often heard said: “A grand jury could 
indict the President.” Why, sure! and a petit 
jury could as quickly turn him loose. The 
grand jury often exceeds its authority, assum- 
ing the role of alienist, mechanic, moralist, 
etc., passing upon the witness’s qualifications, 
his truthfulness, character, sanity, etc., with- 
out giving him a hearing. Although the petit 
jury is by far the most important, no such 
latitude is allowed it. The grand jury has no 
duty that could not be performed as well by 
another branch of the judiciary. Its greatest 
act—an indictment—doesn’t even arouse the 
suspicion of guilt of the accused. The petit 
jury in every such case goes over its work, 
and during the progress of the entire trial the 


presumption of innocence attaches to the de- 
fendant until the contrary is proven beyond a 
reasonable doubt. As the petit jury’s power 
is greater, so are its verdicts and judgments 
more often the disgraceful miscarriages of 
justice that has so shaken the confidence of 
the country in the integrity of the courts. 
Few petit jurors know their duty. Courts 
spend hours instructing grand juries whose 
work can as easily be set at naught by a petit 
jury as a child shatters a toy. No matter 
how guilty an indicted man may be the petit 
jury can deliberately free him. Why not in- 
struct the petit jurv in its duties? Petit ju- 
rors acquit or convict according to what they 
think is right or just, and believe they obey 
their oath. Their basis of reasoning as to 
what is right and just depends upon each in- 
dividual’s own peculiar way of thinking, and 
because no two see alike this privilege is not 
allowed the juror. The juror’s oath is un- 
conditional, and each one takes God as his 
witness and swears he will render his verdict 
“according to law.” When dealing with eac 
other upon the broad and unrestricted prin- 
ciple of right and justice as arbitrators, right 
and justice should be the only object sough 
But, when acting as jurors, men’s duties are 
rigidly prescribed for their guidance by the 
law they have sworn to go by. 

If there is a place on earth where men 
should turn their backs on what is right and 
just between their fellow men it is when act- 
ing as jurors, especially the way our oath is 
administered. The juror is not sworn to ren 
der a verdict according to what he believes to 
be right or just, to the best of his ability; but 
according to law. Such verdicts frequently dc 
a great injustice, but such is not the juror’s 
fault,—he didn’t make the law. His plain duty 
is to enforce the law as it is made. The hon- 
est juror thinks nothing of justice—he’s not 
there to do justice—he’s there to follow the 
law whether justice results or not. If, in do- 
ing this, orphans are robbed and unjustly 
turned out of their homes; if criminals are 
given their freedom and escape just punish 
ment: if the greatest iniuries are thusly in- 
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flicted upon the innocent, it matters nothing 
to him. He is held and firmly bound by the 
nonelastic shackles of the solemn oath he took, 
that irrespective of such results his verdict 
must be according to law. If such injuries 
result, change the law. By way of illustration, 
a builder gives the contractor plans and speci- 
fications for the erection of a building. The 
contractor obligates himself to build that house 
accordingly. The peculiar construction may 
not suit the contractor’s taste or views of 
architecture, but that’s no difference to him, 
a failure to follow those plans and specifica- 
tions is a plain violation of his obligation. 
Likewise, the court (builder) gives the con- 
tractors (jurors) their plans and specifica- 
tions (the law) for every legal structure 
(trial) they undertake to build (decide), and 
it makes no difference to the God-fearing ju- 
ror whether justice is done or not. He has 
pledged his soul to return a verdict according 
to those plans and specifications (the law), 
and it must be done. The state is builder of 
these legal structures (trials), the judge gives 
the contractors (jurors) their plans and speci- 
fications (instructions), and they retire to 
their deliberations, fitting each joint and raft- 
er (evidence of witnesses) to the unbending 
grooves of a feelingless law, be he friend or 
foe on trial, and irrespective of justice. 

The most persistent and frequent violation 
of the juror’s oath is in cases where the “un- 
written law” is plead. There is no law mak- 
ing justifiable homicide the killing of the man 
who destroys the home. In such cases the hus- 


band’s honor is at stake; his name disgraced; 
his home ruined; and his first impulse is to 


take the life of the “man in the case.” Hu- 
man sympathy is with him, public sentiment ap- 
proves the unlawful act, and it only furnishes 
shysters another opportunity of playing upon 
the passions and prejudices of mankind, and 
securing another miscarriage of justice, 
an acquittal. Under the magnetic influence 
of the advocate, the juror forgets his oath, 
and because he would have done the same 
thing the defendant did, he promptly acquits 
the accused. ‘Tis true he might have killed 
the offending party as did the accused, but 
such does not justify a juror turning the de- 
fendant loose,—he swore he would go by the 
law. Yet, we see men for some reason daily 
degrading their honor, bringing disrespect 
upon the courts, making the temple of justice 
a joke over the land and a gold mine for the 
shyster lawyer by solemnly swearing to go by 
the law and deliberately going against it, and 
then cussing the courts “for the way they’re 
doin’ now-a-days.” If honest men could be 
secured for jury service a change would result 
immediately. By the time a few of these liber- 
tines were turned loose and their murderers 
electrocuted every legislature would pass a law 
making justifiable homicide the killing of one 
who ruins a home in such a manner. It 
would then be no longer necessary for men 
to perjure themselves by violating their oath 
for the protection of their home. The killing 
of one in the act of destroying your prop- 
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erty, a tub, for instance, is justifiable homi- 
cide. But the libertine destroying your home 
is a licensee. Let him alone; or pass a law 
prohibiting it. 

The most positive proof of the unfitness of 
a juror is his willingness to listen to the ar- 
gument of a lawyer. The honest juror 
dreads this unjust test because of the elo- 
quence of a paid advocate in his efforts to 
lead the jury. The juror knows the lawyer 
is not under oath; is being paid for what he 
says. Yet, some listen to and heed him. These 
jurors disgrace courts and everything connect- 
ed therewith, and are the only protection for 
the shyster lawyer who depends upon his elo 
quence to sway the minds of the ignorant body 
of “mis-fits” before him. These same incon- 
sistent jurors would not think of listening to 
a witness, though under oath, if paid for what 
he said. 

Jurors should be permitted to retire upon 
being furnished plans and specifications (in- 
structions) governing the case. A lawyer’s 
sphere does not go beyond the drawing of the 
complaint or indictment, and supervision of 
the introduction of competent evidence, sav- 
ing exceptions for an appeal and appealing if 
necessary. No outsider, however honest and 
disinterested, is allowed to talk to or in the 
presence of the jury about the case, yet, under 
our procedure, the most artful and influential 
in argument and persuasion are allowed to talk 
for hours to the jury and put forth their 
greatest efforts to get them to see the case 
as he has been paid to see it. At this point. 
any interference after the testimony is heard 
and instructions given the jury in matters of 
such grave concern should not be tolerated, 
and is no part of that protection litigants are 
entitled to under our Constitution. Regardless 
of denials all know lawyers are employed in 
more cases to prevent the damaging facts on 
their side being found out than to bring out 
those facts so the court can see what to do 
Their efforts are to reveal such facts only as 
benefit their side, concealing what might in- 
jure it. Such liberties of a lawyer should 
be stopped, his usefulness ended upon the con- 
clusion of the evidence and giving of instruc- 
tions to the jury. Further privileges are an 
abuse of the most sacred rights, and result in 
more miscarriages of justice than any other 
agencies known to the profession. It is the 
most common, also. 

The successful criminal lawyer, as a rule. 
knows little of and cares less for the law. His 
greatest concern is the personnel of the jury 
before him—just how he can best arouse their 
prejudices and sympathies. The more suc 
cessful a shyster is along this line, the more 
business he secures from the very class of 
people who howl about the miscarriages of 
justice in our courts to-day. 

This disgraceful privilege has existed long 
enough. Hasn’t America advanced any? If 
so, has she the nerve to enlist in a campaign 
for an ending of such methods? 

Joun H. Carpwetr 

Mammoth Spring, Ark 
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The Steady Decline of Personal and Prop- 
erty Rights. 


Editor Cas—E AND COMMENT: 

I have just been reading the number of 
Cas—E AND COMMENT which contains sum- 
maries of legislation and court decisions on 
the traffic in intoxicating liquors. It seems 
to me that some such review is not only timely, 
but greatly needed to show the serious situ- 
ation into which we have gradually drifted. 

The danger was first created in 1847 by a de- 
cision of the Supreme Court of the United 
States in the License Cases, 5 How. 504, 12 
L. ed. 256. In those cases, although the mem- 
bers of the court disagreed as to the grounds 
upon which the decision should be placed, 
they upheld the right of the states to prohibit 
the manufacture and sale of intoxicating li- 
quors. Chief Justice Taney, a bigoted pro- 
hibitionist, wrote the principal opinion. He 
said—without any precedent and without a 
line in the Constitution to authorize it: 

“If any state deems the retail and internal 
traffic in ardent spirits injurious to its citizens 
and calculated to produce illness, vice, or de- 
bauchery, I see nothing in the Constitution of 
the United States to prevent it from regulat- 
ing and restraining the traffic, or from pro- 
hibiting it altogether if it thinks proper.” 

Of course, Justice Taney could “see noth- 
ing” in the Constitution that he did not want 
to see. There are none so blind as those who 
do not want to see. Justice Taney, in his Dred 
Scott decision, could not “see” the rights of 
the negro. 

Justice Greer in his opinion in these same 
cases went further and delivered an intem- 
perate temperance lecture which is out of 
place in a judicial opinion. Besides, there 
was nothing in the evidence to warrant his 
conclusions either as to the use or the abuse 
of “ardent spirits,’ or other alcoholic bev- 
erages. He based his decision on the police 
power of the States, and then avoided defin- 
ing this power. He said: “Without attempt- 
ing to define what are the peculiar subjects or 
limits of this power, it may be safely af- 
firmed,” etc 

But how can a legal assumption be “safely 
affirmed?” Why did not Justice Greer “at- 
tempt” to define the power which he invoked 
to authorize his conclusions and his decision? 

A few sentences further on Justice Greer 
adds: 

“It is not necessary for the sake of justifying 
state legislation now under consideration,” 
etc. 

Why is it “not necessary” for a justice of 
the Supreme Court of the United States to 
justify state legislation which infringes per- 
sonal liberty and personal rights, which under- 
mines property rights and leads to spoilation 
and confiscation? 

The dicta in the License Cases were prompt- 
ly extended so as to include other beverages, 
such as beer and wine, which are not by any 
means “ardent spirits.” 


Case and Comment 


The new doctrine was at once seized, and 
has since been used by all demagogues, and 
by so-called prohibition crusaders, and by all 
agitators who invoke the police power where- 
ever they want “to get around” the Constitu- 
tion. 

The rule in the License Cases opened the 
way for a flood of dangerous and unconsti- 
tutional legislation. For proof I cite the pass- 
ing of prohibition legislation within a few 
years, that is, from 1851 to 1855, in twelve 
states, including New York state. 

The logical outcome of the decision in 1847 
was reached forty years later in the decision 
rendered in 1887 by the Supreme Court of 
the United States in the Kansas case. Here 
it was held that “the power which the states 
have of prohibiting such use (conducting a 
brewery) by individuals of their property as 
will be prejudicial to the health, the morals, 
or the safety of the public is not, and con- 
sistently with the safety and existence of or- 
ganized society cannot be, burdened with the 
condition that the state must compensate such 
individual owners for pecuniary losses they 
may sustain by reason of their not being per- 
mitted by a noxious use of their Property to 
inflict injury upon the community.” 

While the decision in Boston Beer Co. v. 
Massachusetts, 97 U. S. 25, 24 L. ed. 989, has 
been followed and affirmed in Mugler v. Kan- 
sas, 123 U. S. 623, 31 L. ed. 205, 8 Sup. Ct. 
Rep. 273 and in other leading cases, yet I be- 
lieve the stand of Justice Brewer for “the de- 
mands of absolute and eternal justice” will 
obtain in the end. Prohibition legislation, 
accompanied as it always is by some loss of 
personal liberty, by damage or destruction of 
property interests, is wrong. It never can be 
and never will be right. 

Therefore, is it not about time to enter a 
protest against the decline of personal liberty 
and of property rights? Is it not the duty 
of the bench and bar to unite for a rehearing 
and a readjustment on the doctrine wrongly 
created in 1847 by a decision of the Supreme 
Court of the United States—without any au- 
thority from the Constitution—when that court 
assumed to legislate prohibition for all citi- 
zens at the expense of their personal liberty 
and property rights? Must not the old fight 
for absolute and eternal justice be made all 
over again? I think so. 

On January 30, Chief Justice Edgar M. Cul- 
len, who retired on January lst from the New 
York court of appeals, delivered an able ad- 
dress before the State Bar Association on 
“The Decline of Personal Liberty in the 
United States.” This address is a solemn 
warning against the steady encroachments by 
legislators, by executives, and by courts on 
personal and property rights. It should be 
read by every lawyer who has blindly accepted 
court decisions which, in one way or another, 
have left of the 14th Amendment, in the 
words of Justice Brewer, “nothing but a figure 
of speech.” 


New York City. 


Lee J. VANCE. 
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Say and do everything according to 


Baseball grounds — duty to patrons — 
assumption of risk. One who maintains 
grounds to which the public is invited to 
witness games of baseball is held in 
Wells v. Minneapolis Baseball & Athletic 
Asso. 122 Minn. 327, 142 N. W. 706, 46 
L.R.A.(N.S.) 606, not an insurer against 
the dangers incident to witnessing the 
game, but is required to use the care and 
precaution of the ordinary prudent per- 
son to protect the spectators against such 
dangers. He is not required to anticipate 
the improbable. And persons who know 
and appreciate the danger from thrown 
or batted balls assume the risk, and they 
cannot claim the management guilty of 
negligence when a choice is given between 
a seat in the open and one behind a screen 
of reasonable extent. 


Bills and notes — alteration — reduc- 
ing amount payable — effect. Indorsing 
upon a note before negotiations of a fic- 
titious payment for the purpose of re- 
ducing its amount is held in the Wash- 
ington case of Washington Finance Corp. 
v. Glass, 124 Pac. 480, annotated in 46 
L.R.A.(N.S.) 1043, to be within the pro- 
vision of the negotiable instruments act, 
which avoids a note in favor of nonas- 
senting parties in case of a material alter- 
ation which is defined to be inter alia a 
change in the sum payable. 


Burglary — entering piazza attached to 
dwelling. Entering in the nighttime with 
intent to commit a felony, a piazza which 
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is attached to a dwelling house, and is 
inclosed with a low railing not for the 
protection of the dwelling, but to keep 
dogs and chickens off the piazza, is held 
in the South Carolina case of State v. 
Puckett, 78 S. E. 737, 46 L.R.A.(N.S.) 
999, not to be burglary. 

This case seems to stand alone im pass- 
ing upon the question whether simply go- 
ing upon a piazza, even with felonious 
intent, will render one liable to convic- 
tion for burglary. No other authority 
upon that question has been found. But 
on principle that case would appear to 
be correct in holding such an act not to 
constitute burglary. 


Carrier — entering car to assist passen- 
ger — duty. One who goes upon a train 
to render assistance to a passenger, in 
conformity with a practice approved or 
acquiesced in by the carrier, is held in 
the Oklahoma case of St. Louis & S. F. 
R. Co. v. Lee, 132 Pac. 1072, to have a 
right to render the needed assistance and 
leave the train; and the carrier, in per- 
mitting him to enter, with knowledge of 
his purpose, is presumed to agree that 
he may execute it, and is bound to hold 
the train a reasonable time therefor. If 
he is injured by reason of the sudden 
starting of the train or the omission to 
give the customary signals, the carrier 
will be liable. 

The recent cases on the duty of a car- 
rier to one who goes upon a train to as- 
sist a passenger accompany the foregoing 
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decision in 46 L.R.A.(N.S.) 357, the ear- 
lier adjudications having been presented 
in notes in 3 L.R.A.(N.S.) 432, 22 
re) 910, and 28 L.R.A.(N.S.) 


Carriers — Federal regulation — street 
railroads. That the transportation of pas- 
sengers or freight across a state line is 
interstate commerce within the meaning 
of the commerce clause, although such 
traffic is of a local character, is not open 
to doubt. It does not necessarily follow, 
however, that every statute enacted in the 
exercise of the power of Congress to reg- 
ulate interstate and foreign commerce is 
applicable to local traffic, across a state 
line, as is demonstrated by Omaha & C. 
B. Street R. Co. v. Interstate Commerce 
Commission, 230 U. S. 324, 57 L. ed. 
1501, 33 Sup. Ct. Rep. 890, annotated in 
46 L.R.A.(N.S.) 385, which holds that 
street railroads carrying passengers 
across a state line are not governed by 
the provisions of the interstate commerce 
act of February 4, 1887, which in terms 
applies to carriers engaged in the trans- 
portation of passengers or property by 
“railroad.” 


Carriers — trespasser on engine — col- 
lision — liability for injury. The authori- 
ties in this country are substantially 
unanimous to the effect that in actions 
for failure to use ordinary care a duty 
toward the complaining party must be 
shown to exist. That the reason for the 
imposition of the duty has been found 
in the relation of the parties, and while 
the detailed process of reasoning by 
which the conclusion is reached is not fre- 
quently stated, an examination of the 
cases generally shows that this is the test 
which has been applied. To permit one 
to recover because of a duty owed to an- 
other would set at naught this elementary 
rule, which is the basis of liability in all 
negligence actions. 

So, it is held in Garland v. Boston & 
M. R. Co. 76 N. H. 556, 86 Atl. 141, 46 
L.R.A.(N.S.) 338, that one riding on 
the engine of a train under circumstances 
such that his presence there could not rea- 
sonably be anticipated by the employees 
or officers of the road other than those 
in charge of the engine cannot hold the 
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railroad company liable for injuries re- 
ceived through a head-on collision due 
to unintentional acts of those in charge 
of another train, although permitting the 
collision may have been negligent towards 
passengers on the train on which he was 
riding, since they owed him no duty, and 
therefore were not negligent toward him. 


Conspiracy — right of insurance compa- 
nies to withdraw from state. A case of first 
impression on the right of a foreign cor- 
poration to discontinue its business with- 
in a state is the Missouri case of State 
ex rel. Barker v. Assurance Co. of Ameri- 
ca, 158 S. W. 640, 46 L.R.A.(N.S.) 955, 
which holds that foreign insurance com- 
panies doing business in a state cannot 
conspire or agree together to withdraw 
from the state in a body and cancel their 
policies in force therein, upon change, to 
their detriment, of the laws under which 
they are doing business. 


Contempt — counsel permitting juror to 
drink liquor in his room. The authorities 
agree that any attempt designed to cor- 
ruptly influence a juror in the discharge 
of his duties is punishable as a contempt 
of court. Nor is it essential to such an 
offense that the misconduct should be in 
the presence of the court or within the 
courthouse precincts. 

But an attorney is held in the Arkan- 
sas case of Poindexter v. State, 159 S. 
W. 197, annotated in 46 L.R.A.(N.S.) 
517, not guilty of contempt of court by 
merely remaining in his room at the hotel 
when a juror in the case in which he is 
engaged comes there for a drink upon in- 
vitation of his associate counsel, with 
whom he shares the room, without ex- 
cluding the juror from the room or re- 
porting the matter to the court, if he had 
no knowledge of the invitation or who 
the person was who sought admission to 
the room. 


Corporation — contract to pay dividends 
— enforcement. That a contract by a 
corporation to pay a certain amount in 
dividends on stock within a specified time 
cannot be enforced if the dividends have 
not been earned; at least, where the stat- 
ute forbids the payment of capital to 
stockholders, is held in the Washington 
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Case of Jorguson v. Apex Gold Mines, 
133 Pac. 465, annotated in 46 L.R.A. 
(N.S.) 637. 


Courts — power to review acts of gov- 
ernor — removal from office. The court is 
held in the Michigan case of Germaine 
v. Ferris, 142 N. W. 738, 46 L.R.A. 
(N.S.) 857, to have no power under a 
Constitution dividing the government into 
departments, to review by direct proceed- 
ings the action of the governor in remov- 
ing a mayor for cause under authority 
conferred by statute, although the pro- 
ceeding for removal is quasi judicial. 

The Wisconsin case of Ekern v. Mc- 
Govern, 142 N. W. 595, 46 L.R.A.(N.S.) 
796, holds that as to mere error of judg- 
ment on the part of the governor in the 
exercise of his lawful authority, his acts 
are not reviewable by the court. Within 
his jurisdiction, both he and those who 
act by his direction are immune from ju- 
dicial remedies. 


Eminent domain — condemnation of sub- 
stitutes for private way taken by railroad 
company. There is little to be found in 
the report upon the interesting question 
of the right to take the property of one 
person to compensate another for prop- 
erty taken for a public purpose. The case 
of Pitsnogle v. Western Maryland R. Co. 
119 Md. 673, 87 Atl. 917, annotated in 
46 L.R.A.(N.S.) 319, holds that a rail- 
road which takes, under the right of emi- 
nent domain, for the purpose of its track 
and yards, the space occupied by a pri- 
vate way which is necessary to permit 
the owner to reach a highway from his 
home, may, in order to afford him full 
compensation for the taking, condemn a 
strip of land belonging to a stranger as a 
substitute for the private way. 


Evidence — to show bias of witness — 
acts in absence of accused. Evidence that 
a witness for accused in a criminal case 
attempted to influence the testimony of 
other witnesses in favor of accused is 
held in the Texas case of Burnaman v. 
State, 159 S. W. 244, annotated in 46 
L.R.A.(N.S.) 1001, to be properly ad- 
mitted to show bias on the part of the 
witness, although no predicate is laid, 
and he acted in the absence and without 
the knowledge of accused. 
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This decision is in harmony with the 
general rule to the effect that, in criminal 
cases, either party has a right to show 
that any witness has attempted to influ- 
ence any other witness for or against the 
accused, since proof of such an attempt 
would go to show bias, hostility, or in- 
terest in the former witness, and might 
affect his credibility. And it is not neces- 
sary, under this rule to show that defend- 
ant was present during such attempt on 
the part of one of his witnesses, or knew 
anything about it, since evidence of such 
attempt is not admitted for the purpose 
of impeaching the defendant or showing 
his guilt, but only for the purpose of 
weakening the effect of the testimony of 
the witness. 


Extradition — evidence — insanity of ac- 
cused. Since a hearing upon an applica- 
tion for extradition is not intended for a 
trial upon the merits of the charge, but 
takes the nature only of a preliminary 
examination to determine whether the 
evidence establishes prima facie that the 
crime charged has been committed, and 
that it was committed by the accused, it 
is clear, as held in Charlton v. Kelly, 229 
U. S. 447, 57 L. ed. 1274, 33 Sup. Ct. 
Rep. 945, annotated in 46 L.R.A.(N.S.) 
397, that upon such a hearing the ac- 
cused does not have the right to intro- 
duce all evidence which would be admis- 
sible upon a trial under an issue of not 
guilty, but only such evidence as is ap- 
propriate to a hearing having reference 
only to a commitment for future trial. 
Accordingly, it was there held that the 
examining magistrate does not exceed his 
authority in excluding evidence of in- 
sanity, but the court adds that at most 
the exclusion of such evidence is error 
not reversible by habeas corpus. 


Highway — stopping vehicle — duty to- 
wards following vehicle. One driving along 
a highway is held in the Iowa case of 
Strever v. Woodard, 141 N. W. 931, an- 
notated in 46 L.R.A.(N.S.) 644, not 
bound to look or listen for vehicles which 
may be approaching from behind, before 
stopping his vehicle, nor is he bound to 
give warning of his intention to stop; his 
stopping being negligent only when he is 
aware of the presence of another vehicle 
with which his act may cause a collision. 
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Husband and wife — alienation of affec- 
tions — effect of divorce. A decree of 
divorce against a man is held in the Mis- 
souri case of DeFord v. Johnson, 158 S. 
W. 29, 46 L.R.A.(N.S.) 1083, not to de- 
prive him of the right to damages against 
one who alienates the affections of his 
wife before the divorce is granted. 

Aside from a few decisions in which 
the decree of divorce is held to be res 


judicata as to the issues raised in the 


alienation or criminal conversation cases, 
the general rule is that a divorce does 
not bar an action for alienation of affec- 
tions or criminal conversation, but that 
evidence thereof may be admitted in the 
latter actions. Likewise it is the majority 
rule that articles of separation do not bar 
such an action. 


Husband and wife — alienation of affec- 
tions — necessity of malice. That malice is 
an ingredient of liability to a woman for 
the alienation of her husband’s affections, 
if his conduct was caused by advice given 
with a friendly desire to assist him, al- 
though it may have been mistaken, is 
held in Geromini v. Brunelli, 214 Mass. 
492, 102 N. E. 67, annotated in 46 L.R.A. 
(N.S.) 465. 

It may be laid down as a general rule, 
at least where there is no element of se- 
duction or adultery, that a defendant in 
an action for alienation of affections is 
not liable unless he acted maliciously, 
whether he is a parent of or stranger to 
the plaintiff's spouse. It is true, how- 
ever, that it requires more evidence to 
establish malice on the part of the parent 
than is necessary in the case of a stran- 
ger, but this difference is an evidential 
one merely. 


Injunction — to restrain nuisance — pro- 
tection of vacant property. The few cases 
passing directly upon the question of the 
vacancy of property as affecting the right 
to enjoin a nuisance concerning it sus- 
tain the position taken in the Alabama 
case of Romano v. Birmingham R. Light 
& P. Co. 62 So. 677, annotated in 46 
L.R.A.(N.S.) 642, which holds that the 
fact that lots in a residence section of a 
municipal corporation are vacant does 
not deprive their owner of a right to an 
injunction to restrain the pollution of the 


air passing over them by illuminating gas 
escaping from a reservoir on neighboring 
property. 


Insurance — against burglary — require- 
ment of watchman on premises. A provision 
in a policy of insurance against burglary 
of the occupant of the fourth floor of a 
building, which requires the employment 
of a private watchman within the prem- 
ises when not open for the transaction 
of business, is held in Axe v. Fidelity & 
C. Co. 239 Pa. 569, 86 Atl. 1095, 46 
L.R.A.(N.S.) 574, to require a watchman 
on the floor occupied by assured; and 
the maintenance of a watchman in the 
building who has no direct access to the 
room where the insured property is situ- 
ated is not sufficient. 


Insurance — benefit society — reduction 
of benefit — suicide. The agreement of 
a member of a mutual benefit society to 
be bound by subsequently enacted rules 
and regulations is held in Supreme Con- 
clave, I. O. H. v. Rehan, 119 Md. 92, 85 
Atl. 1035, annotated in 46 L.R.A.(N.S.) 
308, to authorize the society to reduce 
the benefit in case of suicide, while sane, 
but not while insane. 


Insurance — burglary — absence of 
marks — liability. Entering and leaving 
a storeroom through an unlocked door, 
and feloniously carrying away property 
therefrom by the intimidation of the oc- 
cupants with deadly weapons, is held in 
Rosenthal v. American Bonding Co. 207 
N. Y. 162, 100 N. E. 816, not within a 
policy insuring against loss by burglary 
by persons who have made forcible and 
violent entrance upon the premises or exit 
therefrom, of which force and violence 
there shall be visible evidence, and reliev- 
ing the insurer from liability unless there 
are visible marks upon the premises of 
the actual force and violence used in mak- 
ing the entrance or exit. 

The cases treating of burglary and 
theft insurance are collated in the note 
which accompanies the foregoing decision 
in 46 L.R.A.(N.S.) 561. 


Insurance — incontestable clause — ap- 
plicability to reinstatement. A provision in 
a life insurance policy that it shall be in- 





Among the New Decisions 737 


contestable after one year is held in Great 
Western L. Ins. Co. v. Snavely, — C. C. 
A. —, 206 Fed. 20, annotated in 46 
L.R.A.(N.S.) 1056, to apply to proceed- 
ings taken to secure reinstatement after 
default in payment of premiums, so that 
after the lapse of a year from reinstate- 
ment the policy cannot be avoided for 
fraud in securing it, although insured 
agrees in his application for reinstate- 
ment that the policy shall be void if any 
statement is untrue. 

This holding that the “incontestable 
clause” of an insurance policy equally 
precludes the insurer from contesting the 
policy for falsity of statements made in 
the reinstatement certificate, as for fal- 
sity of statements made in the original 
application, accords with the only other 
decision directly in point, Teeter v. 
United L. Ins. Asso. 159 N. Y. 411, 54 
N. E. 72, affirming 11 App. Div. 259, 42 
N. Y. Supp. 119. 


Insurance — insurable interest — orphan 
taken into home. A woman who takes a 
girl from an orphan asylum and gives 
her a home, under circumstances calcu- 
lated to raise reasonable expectation of 
help and care from her during the de- 
clining years of the benefactress, is held 
in the New Jersey case of Thomas v. 
National Benefit Asso. 86 Atl. 375, an- 
notated in 46 L.R.A.(N.S.) 779, to have 
an insurable interest in her life, although 
she is not formally appointed her guar- 
dian. 

No other case has been found on the 
question whether a foster parent has an 
insurable interest in the life of a foster 
child. But there are a number of cases 
maintaining the insurable interest of a 
foster child in the life of the foster 
parent. 


Interstate rendition — release of prisoner 
— absence from court. One who, having 
been released on bail under a writ of ha- 
beas corpus from custody to which he 
had been committed in interstate rendi- 
tion proceedings, as a fugitive from jus- 
tice, is held in the South Carolina case of 
State v. Massee, 79 S. E. 97, 46 L.R.A. 
(N.S.) 781, not entitled to be discharged 
from custody and have his bond canceled 
during his absence from court. 


No other case has been found as to 
the effect of failure of a prisoner who 
has been released on bail to appear at a 
hearing on habeas corpus. 


Intoxicating liquor — soliciting sake — of- 
fense. The rule that one is indictable 
for soliciting or inciting another to com- 
mit a felony is held in Lott v. United 
States, — C. C. A. —, 205 Fed. 28, not 
to apply to the solicitation by an Indian 
of a sale of intoxicating liquor to him- 
self, which sale is under the statute a 
felony. 

This decision is accompanied in 46 
L.R.A.(N.S.) 409, by the recent cases, 
the earlier authorities having been gath- 
ered in a note in 24 L.R.A. 212. 


Judgment — on foreign judgment for ali- 
mony — effect. The recovery of a judg- 
ment on a foreign judgment for alimony 
is held in Re Williams, 208 N. Y. 32, 
101 N. E. 853, 46 L.R.A.(N.S.) 719, not 
to merge the latter so as to take the debt 
for the second judgment out of the oper- 
ation of the bankruptcy act, which ex- 
empts debts due for support of wife from 
discharge. 


Judicial sale — defaulted bid — right 
to charge undisclosed principal. A trustee to 
make a judicial sale of property, whose 
acceptance of a bidder has been confirmed 
by the court, is held in Continental Trust 
Co. v. Baltimore Refrigerating & Heating 
Co. 120 Md. 450, 87 Atl. 947, annotated 
in 46 L.R.A.(N.S.) 887, not entitled aft- 
er the bidder has defaulted and the prop- 
erty has been resold at his risk, to main- 
tain a petition to declare the bidder a 
mere representative of an undisclosed 
principal, and charge the latter with the 
deficiency in the resale. 

The decision in the case of Continental 
Trust Co. v. Baltimore Refrigerating & 
Heating Co. based upon the ground of 
executed contract, of acceptance of the 
agent as the purchaser, and resale at his 
risk, and recognition of the agent as the 
owner of the property, appears to be sup- 
ported by the little authority there is on 
the subject. 

A distinction should be made between 
the case of Continental Trust Co. v. Bal- 
timore Refrigerating & Heating Co., 
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where the undisclosed principal was sued 
for the deficiency upon a resale of the 
property, and cases where the undisclosed 
principal received the property and was 
sued for the purchase price. In the lat- 
ter instance, the rule is well established 
in ordinary sales that the undisclosed 
principal is liable, and there seems no 
sound reason for a distinction in this re- 
spect between ordinary sales and those 
made by the court. 


Mandamus — to strike property from 
plat. Mandamus it is held in Shisler v. 
Philadelphia, 239 Pa. 468, 86 Atl. 1019, 
46 L.R.A.(N.S.) 725, will not lie to com- 
pel municipal officers to strike private 
property from a plat of a proposed park, 
although the property was platted with- 
out authority of law; since the plat con- 
stitutes merely a cloud on title, for 
removal of which mandamus is not a 
proper remedy. 

This is apparently the first case passing 
upon the right to mandamus to compel 
exclusion of property from eminent do- 
main proceedings. 


Master — injury to employee seeking shel- 
ter under car. A number of workmen 
were employed in uncovering rock in a 
quarry operated by a railroad company, 
their duties not involving loading or hand- 
ling the cars. Several loaded cars await- 
ing removal were standing upon a spur 
track near where they were at work. On 
account of a rain all but one of them en- 
tered the cars; he took shelter beneath a 
car and was run over and killed when a 
freight train backed into the cars in the 
process of picking them up. His widow 
recovered a judgment, the jury finding 
that the railroad company was negligent 
in failing to give proper warning of the 
approach of the train. On this state of 
facts it was held in Carey v. Chicago, R. 
I. & P. R. Co. 84 Kan. 274, 114 Pac. 
197, that the defendant owed no duty 
to the deceased to give such a warning, 
and that his own conduct constituted neg- 
ligence as a matter of law. 

A case very similar on the facts is 
Mitchell v. Chicago, R. I. & P. R. Co. 105 
Ark. 364, 151 S. W. 520, where a brake- 
man injured by the moving of a car un- 
der which he had crawled to get in the 
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shade while guarding a work train 
against approaching trains was held 
guilty of negligence, his failure to look 
out for approaching trains imperiling his 
position being an act of negligence bar- 
ring recovery, notwithstanding any neg- 
ligence on the part of other train men. 
This seems to be the only case where, 
like in Carey v. Chicago, R. I. & P. R. 
Co. the person was injured while seeking 
shelter under a car. 

The authorities treating of negligence 
in going, without notice, under or be- 
tween cars liable to be moved at any time, 
are gathered in the note appended to the 
Carey Case in 46 L.R.A.(N.S.) 877. 


Master and servant — safe working place 
— assumption of risk. A master who sets 
an employee at work excavating a foun- 
dation for a building on a hillside at a 
time when other servants are making ex- 
cavations further up the hill is held bound 
in the Washington case of Paulsen v. 
Feroglio, 131 Pac. 1163, annotated in 46 
L.R.A.(N.S.) 629, to take precautions to 
protect the former from material which 
may be loosened by the latter employees 
in such a manner as to roll down on him. 
Such an employee, who knows that the 
employer has erected a barrier to prevent 
material loosened by persons working 
further up the hill from rolling down 
upon him, does not assume the risk of 
the insufficiency of the barriers. 


Municipal corporation — laying sewer — 
protection of children. A municipal cor- 
poration which closes, by means of bar- 
ricades, a street in which a deep sewer is 
being made, is held in Johnson v. New 
York, 208 N. Y. 77, 101 N. E. 691, 46 
L.R.A.(N.S.) 462, not liable for injury 
to a child which passes the barricade and 
slips into the trench from a pile of sand 
deposited by the side of the trench for use 
in the work, upon which he goes to play, 
in the absence of anything to charge it 
with notice of some special danger to 
children in the conditions which exist. 


Municipal corporation — permitting lum- 
ber piled in street — liability for injury. 
A municipal corporation is held liable in 
the Missouri case of Dougherty v. St. 
Louis, 158 S. W. 326, for injuries caused 
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by the fall of a pile of lumber which it 
permits to be stored in the street by a 
dealer, upon a boy who is playing around 
it, although the lumber had been in the 
street only a short time. 

This decision is accompanied in 46 
L.R.A.(N.S.) 330, by the recent cases 
on the subject, the earlier adjudications 
having been gathered in a note in 19 
L.R.A.(N.S.) 507. 


Negligence — defective premises — at- 
tendant on householder — liability of wife. 
That a nurse called by a physician to at- 
tend a sick householder canno* hold the 
latter’s wife liable for injuries caused by 
a defective condition of the premises, is 
held in McLeod v. Rawson, 215 Mass. 
257, 102 N. E. 429, annotated in 46 
L.R.A.(N.S.) 547. This seems to be a 
case of first impression upon the point 
as to the liability, by reason merely of the 
relation of the parties, of one not the 
householder or the owner of the house, 
but a member of the household, for per- 
sonal injuries sustained by another per- 
son therein. 


New trial — criminal law — jury’s read- 
ing newspaper. The question whether a 
new trial should be granted in a crimi- 
nal case, because the jury have read 
newspaper accounts of the trial, is ad- 
dressed to the discretion of the trial 
court, and depends upon whether the ac- 
cused has been prejudiced by such read- 
ing. 

The Arkansas case of Capps v. State, 
159 S. W. 193, annotated in 46 L.R.A. 
(N.S.) 741, holds that a new trial should 
be granted where the jury in a murder 
case read narrative newspaper articles at 
the trial containing statements that the 
evidence is not shaken, is sufficient to 
convict, that there is little conflict, that 
the testimony is sensational, that the pub- 
lic was startled, and pointing out the 
strong features of the evidence. 


New trial — cumulative evidence. Newly 
discovered evidence of a witness to a 
homicide, that accused did not fire the 
fatal shot, but that his brother did, is held 
in the Texas case of Spencer v. State, 
153 S. W. 858, to be ground for new 
trial after conviction, if the circum- 
stances were not such as to make accused 


739 


responsible for the brother’s act, al- 
though the brother testified at the trial 
that the shot was fired by him. 

The considerable body of case law on 
the subject of cumulative evidence as 
ground for a new trial in criminal cases 
is collated in the note appended to the 
— decision in 46 L.R.A.(N.S.) 
C 


Physician — leaving sponge in wound — 
liability. A surgeon who leaves a sponge 
in an abdominal incision after an oper- 
ation is held liable in Davis v. Kerr, 239 
Pa. 351, 86 Atl. 1007, annotated in 46 
L.R.A.(N.S.) 611, for the resulting in- 
jury, notwithstanding he relied upon the 
count of the pads or sponges made by the 
attending nurses, unless it was so con- 
cealed that reasonable care on his part 
would not have disclosed it, or conditions 
were such that, in his professional judg- 
ment, further exploration for sponges 
would have endangered the safety of the 
patient. 


Physician — request for services — lia- 
bility for payment. That no promise is 
implied on the part of a woman to pay a 
physician for professional services ren- 
dered to her daughter, who was living 
with her husband, and not dependent on 
the mother for support, from the fact 
that the services were rendered upon the 
mother’s request or importunity, is held 
in McGuire v. Hughes, 207 N. Y. 516, 
101 S. E. 460, which is accompanied in 
46 L.R.A.(N.S.) 577, by a note con- 
taining the decisions on the liability of 
one who solicits the services of a physi- 
cian or surgeon for another. 


Postoffice — scheme to defraud — loaded 
dice. Sending through the mails offers 
to sell loaded dice and marked playing 
cards is held in Stockton v. United 
States, — C. C. A. —, 205 Fed. 462, 
annotated in 46 L.R.A.(N.S.) 936, not 
to render one subject to punishment 
under a statute subjecting to a penalty 
whoever, having devised or intending to 
devise any scheme or artifice to defraud, 
shall, for the purpose of executing such 
scheme or artifice, place in the mail any 
letter, circular, advertisement, etc. 

But few reported cases have been 
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found where, as in Stockton v. United 
States, the use of the mails was for the 
purpose not of defrauding the one com- 
municated with, but of offering him the 
means by which he might defraud others ; 
but, few as they are, they present a con- 
trariety of opinion as to whether the 
sending of such a communication consti- 
tutes an offense within the meaning of 
the statute. 


Proximate cause —- amusement park — 
jostling of crowd. The natural jostling or 
pushing of a crowd seeking entrance to 
a ball game, which causes a patron to 
be pushed against a trapdoor left open 
in a passageway leading to seats on an 
upper floor, is held in Bole v. Pittsburgh 
Athletic Co. — C. C. A. —, 205 Fed. 
468, 46 L.R.A.(N.S.) 602, not to be the 
proximate cause of the accident, for the 
purpose of relieving the owner of the 
grounds from liability for negligently 
leaving the door open in that place. 


Railroad — crossing — statutory signals 
— injury to animals. A statute requiring 
signals when a train approaches a road 
crossing is held in Campbell v. Mobile 
& O. R. Co. 154 Ky. 582, 157 S. W. 931, 
annotated in 46 L.R.A.(N.S.) 881, to be 
for the benefit of roaming animals as 
well as persons, and the railroad com- 
pany must, to relieve itself from the stat- 
utory presumption of negligence which 
arises from the killing of animals upon 
its tracks, show that it gave the required 
signals upon approaching the crossing at 
which the animals were killed. 

The great weight of authority is to the 
effect that statutes requiring the giving 
of crossing signals are for the protection 
of animals as well as persons, but in a 
few jurisdictions a contrary conclusion 
has been reached. 


Railroad — street crossing — failure to 
stop automobile. There appears to be 
some conflict upon the question whether 
a failure to stop an automobile and look 
and listen before crossing a railroad 
track constitutes negligence. The Mon- 
tana case of Walters v. Chicago, M. & P. 
S. R. Co. 133 Pac. 357, holds that fail- 
ure so to do is not negligence. 

The authorities on the subject are 
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gathered in the note accompanying the 


foregoing decision in 46 L.R.A.(N.S.) 
702. 


Release — consideration — medical at- 
tention. Medical attention furnished by 
an employer to an employee injured by 
his negligence is held in Kennedy v. 
Spokane, P. & S. R. Co. 73 Wash. 389, 
132 Pac. 50, annotated in 46 L.R.A. 
(N.S.) 419, not a sufficient consideration 
to support a release of liability to make 
compensation for the injury. 

This decision was not upon the ground 
that the furnishing of medical attention 
was not an adequate consideration for 
the release, but upon the ground that 
it constituted no consideration at all, in- 
asmuch as the company’s physician did 
not expect any compensation from the 
plaintiff, and he at no time considered 
that he was incurring a personal obliga- 
tion therefor. In this respect the case 
is quite similar to Richmond & D. R. Co. 
v. Walker, 92 Ga. 485, 17 S. E. 604, 
where the reviewing court upheld the 
charge of the trial court to the effect 
that, if “the plaintiff made no agreement 
to pay that (medical) bill, and none is 
reasonable and fairly inferable or to be 
implied on his part to pay it,” its assump- 
tion and payment by the release was not 
sufficient consideration for the release, 
and it would be a mere nudum pactum. 

These two cases appear to be the only 
ones holding that the furnishing of medi- 
cal attention constituted no consideration 
at all. In the other cases, the question 
was whether the consideration, including, 
inter alia, medical attention, was ade- 
quate or inadequate, or whether the re- 
lease was executed under such circum- 
stances as to invalidate it. 


Reward — acceptance of offer — sub- 
stantial compliance. A reward for the ar- 
rest of a murderer, offered and published 
by a board of county commissioners 
under § 6900, Gen. Stat. 1909 (Code Cr. 
Proc. § 324b), is held in Elkins v. Coun- 
ty Comrs. 86 Kan. 305, 120 Pac. 542, 
annotated in 46 L.R.A.(N.S.) 662, to 
be offered to every citizen, and when the 
offer comes to the knowledge of anyone, 
and he begins the undertaking of doing 
the things upon which the offer is condi- 


- 
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tioned for the purpose of gaining the 
reward, a contract thereupon arises be- 
tween him and the board of county com- 
missioners that, if he accomplishes the 
results specified, he shall receive the 
specified reward. Since it is not within 
the power of any citizen literally to do 
by himself or his agents the things speci- 
fied in the statute and in the published 
offer, it is held that if he substantially 
accomplishes the full objects of the 
offer, aided by the officers of the law 
in the orderly performance of their offi- 
cial duties, he has met the conditions of 
the contract and earned the reward. 

One who offers a reward for the per- 
formance of a certain service may pre- 
scribe any terms he may wish, but as 
experience has shown that many persons 
are profuse in their promises and slow 
in meeting them, and are inclined to take 
advantage of mere technicalities in order 
to avoid carrying out their end of the 
agreement, courts have often held that 
substantial compliance with the terms is 
sufficient, especially where a literal com- 
pliance would be impossible. 


Tax — succession — gift by aged person. 
That a man has reached the age of 
eighty-six years when he makes a sub- 
stantial gift of property to. his child is 
held in the Wisconsin case of Re Des- 
sert, 142 N. W. 647, annotated in 46 
L.R.A.(N.S.) 790, if he was sound in 
mind and body, not to show that it was 
made in contemplation of death, so as to 
bring it within the operation of a statute 
imposing succession taxes. 


Usury — bonus taken by agent — effect. 
A principal who does not authorize or 
ratify the act of his agent in receiving 
a bonus beyond legal interest for lend- 
ing his money, or knowingly receive or 
retain any of the fruits of the illegal 
transaction, is held in the Utah case of 
Brown v. Johnson, 134 Pac. 590, anno- 
tated in 46 L.R.A.(N.S.) 1157, not sub- 
ject to the penalties of the statute against 
usury. 


Water — deficient supply — liability for 
fire. A public water company is held in 
the New Jersey case of Baum v. Somer- 
ville Water Co. 87 Atl. 140, 46 L.R.A. 


(N.S.) 966, not liable to an individual 
for loss by fire resulting from an insuffi- 
cient supply of water at insufficient pres- 
sure at fire hydrants to extinguish a fire, 
unless there be a contract between the 
parties for a sufficient supply at sufficient 
pressure. 

This decision differs from most of the 
cases involving the liability of a water 
company to an individual property own- 
er for failure to furnish sufficient pres- 
sure of water for fire purposes, in that 
the attempt was to predicate the liability 
on the general duty assumed by the 
water company as a public utility, and 
not upon a definite contract with the 
municipality or with the individual prop- 
erty owner, to furnish water for fire pur- 
poses. 


Will — revocation of codicil — effect. 
As to the effect of the revocation of a 
codicil, while the authorities are com- 
paratively few, the general rule would 
seem to be in accord with Osburn v. 
Rochester Trust & S. D. Co. 209 N. Y. 
54, 102 N. E. 571, 46 L.R.A.(N.S.) 983, 
which holds that such revocation does 
not necessarily carry with it a revocation 
of the will to which it is attached. 


Witness — credibility — hysteria. To 
affect the credibility of a witness who 
testifies that instruments were used on 
her to effect an abortion, evidence is held 
admissible in the Washington case of 
State v. Pryor, 132 Pac. 874, that at the 
time of the alleged offense she was suf- 
fering from hysteria, which caused her 
to have hallucinations and illusions. 

This decision appears to be the only 
reported case in which it was sought to 
show that the witness was suffering from 
hysteria at the time of the event testi- 
fied to. Evidence to show that fact is 
undoubtedly competent for the purpose 
of affecting the credibility of the wit- 
ness, within the rule established by the 
cases holding it competent to show vari- 
ous other forms of mental disturbance, 
but it seems that proof of mental 
disturbance at the time of the events nar- 
rated does not necessarily render the wit- 
ness incompetent, but goes to the credi- 
bility only, except where it is otherwise 
provided by statute. 
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The recent authorities on effect of 
insanity on the competence of a wit- 
ness are appended to the foregoing case 


in 46 L.R.A.(N.S.) 1028, the earlier de- 
cisions having been collected in a note 
in 37 L.R.A. 423. 


Recent English and Canadian Decisions 


[Note.—The more important of these decisions will be reported, with full annotation, in British Ruling Cases.] 


Criminal law — sale of goods without 
“‘poison”” label — responsibility for act of 
clerk. A statute requiring, under penalty, 
the seller of wood alcohol to affix a 
label bearing the words “Wood Alcohol, 
Poison” does not make an actual guilty 
intent an ingredient of the crime; and 
therefore an employer may be punished 
for the failure of a clerk, in his absence, 
to comply therewith. Rex v. Russill, 29 
Ont. L. Rep. 367. 


Damages — probable expectancy of life 
— condition of health. In ascertaining 
damages arising from the negligent caus- 
ing of another’s death, the fact that his 
life was an unusually healthy one may be 
taken into consideration; and will war- 
rant a finding that his expectancy was 
greater than that indicated by the mortal- 
ity tables. Goodwin v. Michigan C. R. 
Co. 29 Ont. L. R. 422. 


False imprisonment — refusal of employ- 
er to afford employee facilities for leaving. 
A miner, upon being ordered to do cer- 
tain work in a mine, refused to do so, 
and at about eleven A. M. requested to 
be taken to the surface. The lift was 
being used for lifting coal until about 
one Pp. M. and remained stationary for 
about one half hour thereafter, when 
plaintiff was permitted to enter it and 
was lifted to the surface. Under these 
circumstances it was held, though by a 
divided court, that an action for false 
imprisonment could not be maintained, 
on the ground that the employer was un- 
der no contractual obligation to afford 
the plaintiff facilities for leaving the 
mine except at the end of his shift, and 
therefore that a refusal to afford him 
facilities for leaving the mine earlier did 
not, in law, constitute an imprisonment. 
Herd v. Weardale Steel Coal & Coke Co. 
[1913] 3 K. B. 771. 


Homicide — provocation — discovery of 
unchastity of mistress. The rule that dis- 
covery of a wife’s unchastity may consti- 
tute such provocation as will reduce a 
homicide by the husband from murder 
to manslaughter has no operation in the 
case of a man and woman who are mere- 
ly living together. Rex v. Greening 
[1913] 3 K. B. 846. 


Life tenant and remaindermen — pre- 
ferred stock — cumulative dividends — 
arrears. That the estate of a life tenant 
of shares of preferred cumulative divi- 
dend stock on which dividends have been 
passed during the life tenancy is not en- 
titled to the arrears out of any future 
dividends that may be declared and paid, 
is held in Re Sale [1913] 2 Ch. 697. 


Master and servant — assumption of risk 
— mode of work. That an employee en- 
gaged in boring holes in pieces of metal 
continues at work after being ordered 
not to stop the drills while changing the 
material does not assume the risk of hav- 
ing his arm caught while reaching past 
the drill to fasten a clamp, where he pro- 
tested against this mode of doing the 
work as being dangerous, is held in Wep- 
pler v. Canadian Northern R. Co. 23 
Manitoba L. Rep. 665, the pressure of 
his necessities being regarded as destruc- 
tive of his free will. 


Master and servant — duty to provide 
safe appliances — injury from tool furnished 
by fellow workman. That the employer of 
a plumber’s apprentice who is injured 
by a steel splinter flying from the head 
of a drill which he is holding for a 
journeyman plumber with whom he is 
working, is not relieved from responsi- 
bility by the fact that, by the custom of 
the trade, the journeyman plumber was 
furnishing the tools used, is held in 





Among the New Decisions 743 


Hooper v. Beairsto Plumbing Co. 23 
Manitoba L. Rep. 712. 


Statute of frauds — parol extension of 
time to accept written offer. An agreement 
to extend the period of acceptance of a 
written option to purchase lands, or to 
treat an actual acceptance, though out of 
time, as an acceptance, is good, though 
not in writing; since the statute of frauds 
only requires a note or memorandum 
containing the names of the parties, the 
subject-matter of the contract and its 
terms, and the consideration, which 
agreement does not come into existence 
until the offer and acceptance are com- 
plete, so that an agreement to extend the 
time for acceptance, or the agreement 
that an acceptance which by reason of 
its date need not be treated as an accept- 
ance, shall be treated as creating a con- 
tract, is not an agreement which the stat- 
ute requires to be evidenced in writing. 
Morrell v. Studd [1913] 2 Ch. 648. 


Wills — construction — effect of hotch- 
pot clause. The hotchpot provision of 
a will by which testator gave three sep- 
arate funds to trustees upon trusts for 
his three children respectively for life, 
with remainder to their issue as they 
should respectively appoint, and in de- 
fault of appointment to their respective 
children in equal shares with a hotchpot 
clause, and further provided that on fail- 
ure of the express trusts the fund should 
go over upon trusts in favor of his three 
children and their issue successively, by 
reference to the trust expressly declared 
in their favor in the first instance, was 
construed in Re Wood [1913] 2 Ch. 574, 
not to require a granddaughter taking 
one fund by appointment to bring it into 
hotchpot before taking a share in another 
fund in default of appointment. 


Wills — gift to “children” — right of 
illegitimate children to take. There is, says 
Sargant, J., in Re Pearce [1913] 2 Ch. 
674, a strongly established rule of con- 
struction that a testamentary gift to 
“children” means legitimate children 
only, which presumption can be over- 
come only by a context evidencing a 
contrary intention, or circumstances 
(such as the fact that the parent is dead) 
showing that the only persons who could 


possibly take are illegitimate children. 
This presumption, the learned judge, 
after extensively reviewing the authori- 
ties, reluctantly held to control in a case 
where there was a strong probability, 
amounting almost to certainty, that the 
testatrix intended to provide for six il- 
legitimate children of her brother born 
to him of a woman who was supposed to 
be, and was generally accepted as, his 
lawful wife, where he also had two legit- 
imate children born of a_ subsequent 
union. 


Workmen’s compensation — disease ag- 
gravating effect of accident. A workman 
met with an accident which made neces- 
sary an operation on his knee. While 
in the hospital he contracted scarlet fev- 
er, and the wound in his knee became 
unhealthy, necessitating another opera- 
tion, which caused it to become per- 
manently stiff and immovable. There 
was evidence that if there had not been 
any accident and consequent injury to 
the knee, the scarlet fever could not have 
caused the incapacity in question. It 
was held that the scarlet fever did not so 
break the chain of causation as to relieve 
the employer from liability for compensa- 
tion. Brown v. George Kent [1913] 3 
K. B. 624. 


Workmen’s Compensation — injuries in 
course of employment. One of the vexing 
questions which arise under legislation 
relating to workmen’s compensation is as 
to when the injury may be considered as 
having been sustained in the course of 
the workman’s employment. A recent 
decision on this question (Edwards v. 
Wingham Agri. Implement Co. [1913] 3 
K. B. 596) holds that where one who 
was employed to go from farm to farm 
with an engine and threshing machine 
belonging to his employers, to do the 
threshing, to look after the interests of 
his employers, and to solicit orders from 
farmers, and who for these purposes was 
supplied by his employers with a bicycle, 
was injured by a collision on the road 
while riding home on the bicycle after 
the time at which his paid employment 
ended, the accident did not arise out of 
and in the course of his employment, so 
as to impose upon the employer a liabil- 
ity to pay compensation. 












Left It All. 
queerest wills on record is that of an 
old western farmer who, though reputed 


One of the briefest and 


to be rich, died penniless. His will ran: 
“In the name of God, amen. There’s 
only one thing I leave, I leave the earth. 
My relations have always wanted that. 
They can have it.”—Boston Transcript. 


Obeying the Law. A small town in 
Mississippi passed a law that no wheel- 
barrows should be allowed on the side- 
walks in the business portion of the city. 
Soon after the law was passed, one Sat- 
urday, which is the busiest day of the 
week, while the streets were crowded, a 
negro came along the main street trund- 
ling a wheelbarrow filled with groceries. 
The city marshal stopped him, telling 
him he was under arrest for pushing his 
wheelbarrow on the street. The negro 
looked at the officer for a moment, and 
then picking up his little girl, who was 
waiking by his side, he placed her upon 
the top of the groceries, and, turning to 
the officer, said: 

“Go on, white man. 
wheelbarrow. 


Dis here ain’t no 
Dis is a baby carriage.” 


Curious Legislation in Michigan. “The 
state of Michigan must like decayed 
grapes,” comments Mr. V. E. Van Amer- 
ingen, of the Ann Arbor Bar. The Mich- 
igan legislature of the session of 1913 
enacted the following act: 


An Act to Regulate the Packing for 
Shipment and Sale of Table Grapes, and 
Providing Penalties for Violation there- 
of. 

The People of the State of Michigan 
enact: 

Section 1. No grapes that are not 
ripe, or are the fruit of unhealthy vines, 


O gentle reader! You would find 
A tale in everything.— Wordsworth. 
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or are for any reason unhealthy or in a 
state of decay, shall be packed for ship- 
ment by any grower, packer, or shipper 
in any package or basket of less than 16 
pounds capacity. 

Section 2 mentions penalty. 

Act 107 of the Public Acts of 1913. 


We might well say, beware of Michi- 
gan grapes. The legislature must have 
thought of sour grapes. 


An Interesting Invalid. A most remark- 
able case of malingering was recently 
brought to public attention in the course 
of a trial at Nancy, France. The man, a 
confirmed criminal, Krauss, alias Meyer, 
alias Hermann, no one seemed to know 
his real name, was arrested last year on 
the charge of setting fire to a house in 
order to obtain the insurance money. It 
was known that he had been arrested in 
London for theft, and also that he was 
wanted in many European towns and 
cities where he had committed bigamy 
on a wholesale scale. After his arrest 
he spent ten months in the jail hospital, 
having one disease after another. At 
first the doctors were completely fooled. 
Later they began to suspect, but the ma- 
lingering was so clever that certainty of 
its character could not be ascertained, 
and they were loath to take any chance 
of sending a sick man to court. 

Finally, however, he was carried to 
court in an armchair, accompanied by a 
doctor. He was quite unable (apparent- 
ly) to answer questions, and fainted re- 
peatedly during the proceedings. Finally 
he went into a “dead faint,” from which 
the doctor was unable to arouse him. The 
situation became so troublesome, and 
seemingly brutal, that despite the man’s 
reputation the judge ordered a special 
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medical committee to report on his con- 
dition. This committee announced its 
conviction that he was simply a wonder- 
fully clever malingerer, and deserved no 
pity. He was then sentenced to twenty 
years at hard labor—N. Y. Evening 
Post. 


A Modern Solomon. Without detract- 
ing from Solomon’s reputation for wis- 
dom, it may be said that the judge in the 
following story, which the Troy Times 
attributes to Joseph H. Choate, displayed 
no less shrewdness and ingenuity in the 
dispensation of justice than the Hebrew 
King himself. 

The case occurred some forty years 
ago. A workman claimed to have lost 
the sight of his left eye in an explosion. 
There was no doubt about the explosion, 
and there was no doubt that the work- 
man’s eye had been injured; but the phy- 
sicians claimed that he could see out of 
it, while he stoutly declared that the sight 
was utterly destroyed. 

The judge heard all the evidence pro 
and con. Then, sending the workman 
from the court room, he said: 

“Get a blackboard and write a sentence 
on it with green chalk. Also get a pair 
of spectacles with ordinary clear glass 
for the left eye and with red glass for 
the right.” This, in the course of an 
hour or so, was done. Then the work- 
man was brought back, and he was or- 
dered to put the queer glasses on. He 
put them on and the judge said to him: 

“Turn the blackboard round and see if 
you can read what is written.” 

The man read the sentence without 
hesitation, whereupon the judge said to 
him, sternly: 

“Your case is dismissed. You are an 
impostor. You must have read that sen- 
tence with your left eye, for the red 
glass over the right one turned the green 
writing black and made it quite invisible 
on the blackboard.” 


A Case for a Solomon. The commis- 
sioners who are carrying out the pro- 
visions of the national insurance act had 
a delicate problem to solve, according to 
a despatch to the New York Sun. 

The wife of a Lancashire workman 
gave birth to a son on February 24 and 
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obtained the maternity benefit of 30 shill- 
ings under the law. On April 4 she gave 
birth to a girl. The question is, Can the 
mother demand another 30 shillings? 
She can if the new baby is regarded as 
another child, but if it is held that the 
second baby is a twin it will have to be 
thrown into the first bargain, as twins 
count as one for insurance purposes. 

The doctors say there is no doubt that 
the second baby is a twin, although the 
lapse of six weeks in such cases is ex- 
tremely rare. 


Pride of Criminals. Callemin, the mo- 
tor bandit, who was executed in Paris re- 
cently, raised objections to being denuded 
of his locks by a barber, as is custom- 
ary with criminals before they are 
brought to the guillotine. This grotesque 
desire to appear neat and smart on the 
scaffold is a common trait among notori- 
ous criminals. 

On the morning of his execution, 
Wainwright, the Englishman, who mur- 
dered his unfortunate dupe, Harriet 
Lane, refused to dress because his clean 
linen had not arrived. His obstinacy was 
increased by the fact that he was not al- 
lowed to walk to the scaffold in a new 
silk hat that had been given to him dur- 
ing his trial. 

Lefroy, who murdered M. Gold in a 
railway coach, displayed similar senti- 
ments on his way to the gallows. 
Throughout his imprisonment he had in- 
sisted on dressing in evening clothes, and 
his last night on earth he spent smoking 
cigars. Despite his wishes, however, he 
was not allowed to walk to the scaffold 
in evening dress. 

Oscar Slater, murderer of Miss Gil- 
christ, the Glasgow woman, insisted on 
the warders calling him Mr. Slater dur- 
ing his sojourn in the condemned cell. 
He remonstrated with the chaplain for 
dropping this prefix to his name when 
addressing him. 

Eliza Fenning, the poisoner, insisted 
on walking to the scaffold in a magnifi- 
cent white bridal dress of satin and lace. 
By a tragic coincidence she was hanged 
on the day on which she would have 
been married had not the arm of the 
law intervened. 

When on the scaffold Robert Bam- 
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ford, who was hanged at Nottingham 
several years ago, politely asked the 
hangman if he could have more rope. On 
his request being granted, he endeavored 
to shake hands with the hangman, but 
being unable to do so with his pinioned 
arms, he gave him a courtly bow and 
smile of thanks. 

But one of the most extraordinary 
cases of sangfroid on the scaffold oc- 
curred some time ago, when Macdonald, 
who murdered a Miss Holt, paid the pen- 
alty of his crime in England. The hang- 
man had forgotten the white cap to place 
over the prisoner’s eyes, and Macdonald, 
noticing what had happened, remarked 
to his executioner: “Put your hand in 
my breast pocket and you'll find a silk 
handkerchief. That will do to bind my 
eyes, won't it?”—New York Press. 


Tribal Nomenclature. “I have to-day 
examined an abstract,” says Mr. J. E. 
House of the Chamberlain, South Da- 
kota Bar, “which well illustrates the 
oddity of names prevalent in an Indian 
country. 

“The conveyance referred to is from 
Crooked Foot, Omaha Roaster, John 
White Mouse, Mrs. Clears the Way, Mrs. 
Jungle Fingers, and E. L. Babcock, as 


guardian for Agnes Room, Annie Voice, 
and Felix White Shell, minors sole and 
only heirs of Flying Horse, deceased, to 
A. P. Long. 

“The names given are just as they ap- 
pear in the abstract examined.” 


Rhyme and Reason. “I note the poet- 
ical report of the case of Shadwell v. St. 
John’s, Wapping, on page 576 of your 
january number,” writes Mr. E. B. King, 
of the Sandusky, Ohio, Bar, and beg to 
note that the decision of Chief Justice 
Pratt there given was reversed after- 
wards, as shown by the following :— 


“A woman having a settlement, 
Married a man with none, 

He flies and leaves her destitute 
What then is to be done? 


“Quoth Ryder, the Chief Justice, 
In spite of Sir John Pratt, 
You'll send her to the parish 

In which she was a brat. 


“Suspension of a settlement 
Is not to be maintained ; : 
That which she had Ly birth subsists 


Until another’s gained.” 


“Chorus of Puisne Judges. 
“That which she had by birth subsists, 
Until another’s gained.” 


Larceny by Bailee 


' BY H. S. FARRI»s 
Of the Bozeman, Montana, ar 


Wits Jas. Hennesy, Deputy Marshal, 
Seward, Alaska. 

Dick Stevens sailed for Seward Au- 
gust 10th. Arrest and hold. Charged 
with larceny by Bailee. 

Donovan, Marshal, 
Valdez, Alaska. 


Hennesy, newly appointed deputy 
marshal at Seward, read the above and 
foregoing carefully for the second time, 
and tossed the cable to Jimmie Ward, 
his guard. 

“What do ye know about that?” he 


asked; “Dick Stevens wanted for lar- 
ceny,—why, him and Bailey’s been 
friends for ten years.” 

“Fat” Hennesy arose, slipped into his 
coat, and, like a ship in heavy weather, 
waddled down Main street to make his 
first arrest. In and out the dance halls 
and saloons he weaved, and at last lo- 
cated his man in a poker game in the 
Palace saloon. Hennesy waited till the 
game was finished, and with an apolo- 
getic cough—he hated to make an arrest 
—touched Stevens on the shoulder. 
“You'll have to come with me, Stevens, 
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you’re under arrest,” he said. 

There was genuine astonishment in 
Stevens’ quick glance. “What’s the 
joke, ‘Fat’?” he asked. 

“It’s no joke,” was the short reply; 
“you’re wanted in Valdez for larceny,” 
and Hennesy led the way to the door. 

Up Main street went Marshal Hen- 
nesy with his first prisoner in tow, and 
it was only after he was behind the 
bars that Stevens began to remonstrate 
with his captor. Earnestly he assured 
the marshal that he was not guilty of 
larceny. He stormed about in his cell 
in impotent rage. 

“Do you suppose for a minute, ‘Fat,’ 
that I’d steal something, and try to get 
away by coming over here to Seward? 
Don’t you suppose I know there’s a 
cable,—and who the devil accused me of 
stealing anything in Valdez, anyhow?” 
he asked angrily. 

Hennesy was sorry for Stevens, and 
showed it. “It ain’t what I think that 
cuts any ice old man, and I hate to tell 
you this, but it was one of your best 
friends that charged you with larceny. 
I—” 

“Well, come on, who was it?” Stevens 
inquired impatiently. 

“Bailey.” 

Stevens was thunderstruck. 
believe it,” he snorted. 

Hennesy looked at him thoughtfully. 
“All I know is that my cable says that 
you’re charged by Bailey with larceny,” 
he said. 

“And all I know is that if I’m kept 
in here ten days waiting for that frozen- 
faced marshal of yours to come over 
here, somebody’s going to pay for it. 
Guess you’ve heard of such a thing as 
malicious persecution and false imprison- 
ment? Now, I don’t want to hand you 
any cheap advice, but the best thing you 
can do is to cable Bailey and the mar- 
shal’s office too.” After delivering this 
advice, Stevens threw himself on his cot, 
thus putting an end to the interview. 

Hennesy scratched his head, and wad- 
dled down town in the direction of the 
cable office. He had decided to send the 
two messages, not because of Stevens’ 
threat, but for the reason that his kind 
heart would not permit him to keep a 
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man in jail, so long as there was a 
chance of his being innocent. The mar- 
shal’s office might have made some mis- 
take, and anyhow, two wires would clear 
up the matter, and set Stevens at rest. 

After spoiling a dozen blanks, Hen- 
nesy delivered these messages to the 
operator : 


Mr. Mike Donovan, 
Valdez, Alaska. 
Are you sure Dick Stevens is charged 
with larceny by Bailey? 
Hennesy, Deputy Marshal, 
Seward, Alaska. 


Mr. Sid Bailey, 
Valdez, Alaska. 

Did you charge Dick Stevens with lar- 
ceny? He is sore and wants to know. 
Answer at once. 

Hennesy, Deputy Marshal, 
Seward, Alaska. 


The following morning at 10 o’clock 
Hennesy signed for two messages, which 
he opened with some importance and 
much deliberation. Evidently, the first 
message was intended to insult him. 


Fat Hennesy, Town Sleuth, 
Seward, Alaska. 

Quit your kidding. Stevens probably 
charged with too much bad whisky. Yes 
and you too. 

Sid Bailey. 


Well, Bailey always was a fool, and 
he could afford to ignore him and his 
insane cable, but the freak in the mar- 
shal’s office who sent this one, would 
answer to him personally when they 
should meet. He read it again while his 
anger rose. 


Hennesy, Deputy Marshal, 
Seward, Alaska. 
Get off your foot and abide by in- 
structions as received. In future don’t 
try to be humorous. We are busy here 


if you are not. 
Ed Sloan, 
Office Deputy, Valdez, Alaska. 


To say that Hennesy was angry ex- 
presses it too mildly. He was fairly be- 
side himself. These messages concerned 
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his first official act, and his pride was 
touched. Ed Sloan was “swelled up” 
over his new office job, and he, Hennesy, 
would puncture the swelling with a few 
jabs from his pen that would reach this 
upstart in the form of about the warmest 
message ever sent over that particular 
stretch of cable. 

This time, as he puffed hurriedly down 
the street to the cable office, not even his 
closest friends dared address him fa- 
miliarly as “Fat.” A few said, “Good 
morning, Mr. Hennesy,” but nearly all 
passed him without speaking, after tak- 
ing one look at him. He was a good- 
natured fat man gone loco. 

Arrived at the cable office, Hennesy 
seized a pen, and wrote in the heat of 
his passion. 


Ed Sloan, Office Deputy Marshal, 
Valdez, Alaska. 

You low-browed ex-hod carrier. I 
wired you a civil question on official 
business, and you got funny with me. 
Now you answer my wire right, or I 
come to Valdez after you on first boat. 

Hennesy, Deputy Marshal, 
Seward, Alaska. 


Hennesy cooled down somewhat after 
this vent to his rage, and for the rest of 
the day became almost rational. At 5 
o’clock that afternoon, however, he 
signed for a message that fairly made 
his head swim. He read the offending 
cable, threw it upon the floor and 
jumped upon it. Then he indulged in 
some gymnastics, known to pugilists as 
“shadow fighting,” with Sloan, the office 
deputy at Valdez as his invisible oppo- 
nent. The message read as follows: 


Jas. Hennesy, Deputy Marshal, 
Seward, Alaska. 
You adipose, comatose, moribund, 
wind-broken, monumental mass of ‘as- 


sininity. Find out what Bailee means. 
Stevens is Bailee. 
Ed Sloan, Office Deputy, 
Valdez, Alaska. 


Hennesy, in his great wrath, grew 
calm at last. He walked the floor and 
muttered to himself. “Find out what 
Bailey means, huh? Ain’t that what I’m 
trying to do? I’d like to know what all 
of ’em mean! Ever’body’s crazy! Even 
that fool operator don’t spell Bailey’s 
name right! Oh, yes, Stevens is Bailey, 
Stevens is Bailey! Why, of course 
Stevens is Bailey—any fool ’d know 
that! Therefore and hence, now that 
the marshal’s office in Valdez knows 
that Stevens is Bailey, of course they 
know that Bailey is Stevens.” 

Hennesy seized the keys from his desk, 
went down the corridor, and unlocked 
Stevens’ cell. “Steve,” he called, “come 
out of that! The marshal’s office at 
Valdez wired me that you were Bailey. 
I ain’t got no orders to hold Bailey, so 
you beat it! Don’t say a word—just 
blow !” 

A week later, Michael Donovan, mar- 
shal for the third judicial division of 
the territory of Alaska, descended the 
gang plank of the steamer “Amelia,” and 
walked rapidly up Main street, nodding 
right and left to his friends. He turned 
and bounded lightly up the steps to the 
door of his deputy’s office. A _ type- 
written notice tacked neatly to the door 
claimed his attention. He read it in 
silence and amazement. 


Seward, Alaska, August 18. 
To Whom It May Concern, and in Par- 
ticular the Marshal’s Office in Valdez. 
Attached hereto are copies of cables 
that I sent the marshal’s office, and their 
replies thereto. They speak for them- 
selves. I’ve turned Stevens Bailey loose. 

I’ve resigned and gone prospecting. 
James Hennesy. 
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“Great Jurists of the World.” 
thors. Edited by 


By various au- 
Sir John Macdonell and 
Edward Manson, with an Introduction by 
Hon. Van Vechten .Veeder. $5.00 net. 

The second volume of the Continental Legal 
History Series is now before the profession. 
It presents biographies of famous jurists from 
Gaius to Von lhering, and includes such names 
as Papinian, Bacon, Grotius, Selden, Hobbes, 
Montesquieu, Lord Stowell, and Bentham. 
“Not only the lives of the jurists, but their 
chief works, are described. Some of the biog- 
raphies are based upon materials either new 
or little used; none of them are mere sum- 
maries of existing works. Not a few points 
of importance are for the first time elucidated. 

“The volume tells of a score of men of dif- 
ferent ages who looked at jurisprudence 
from different points of view, and had very 
different conceptions of its provisions.” But, 
“regarding the great jurists of the world as 
all engaged, each in his own way and time, 
in one task, we see in the different persons 
whose lives are told a certain unity of pur- 
pose carried on for nearly two thousand years, 
to be continued while men distinguish between 
good and evil.” 


“Boycotts and the Labor Struggle.” By Harry 
W. Laidler, with an Introduction by Henry 


R. Seager, Ph. D., Professor of Political 
Economy, Columbia University. (John Lane 
Company, New York.) $2.00 net. Postage 18 


cents. 

In this monograph, Mr. Laidler, who is a 
member of the New York Bar, a thorough stu- 
dent of economics, writer and lecturer, has 
undertaken to examine the economic and legal 
aspects of the boycott. He presents to the 
reader, through a clear summary of impor- 
tant cases, the judicial reasoning that has led 
some of our courts to condemn the boycott; 
others to uphold its legality. The use that has 
actually been made of the boycott, and the so- 
cial and economic arguments for and against 
such use, are reviewed with equal thorough- 
ness. 

The book presents, in a measure, 
section of the present labor struggle. 


a cross 
It deals, 


“BRS and 1a Decent Articles 


In science read]by preference the newest works ; in literature, the oldest.—Bulwer-Lytton. 


among other things, with the employment in 
labor disputes of “spies,” strike breakers, pri- 
vate detectives, and of the blacklist. Sabot- 
age and other labor weapons recently resort- 
ed to by workers are also explained. 

The Buck’s Stove, the Danbury Hatters’, the 
American Railway and other important labor 
cases are exhaustively discussed; the applica- 
tion of the Sherman Anti-Trust Law to labor 
disputes is considered; the common-law doc- 
trine of conspiracy is critically examined; and 
practically all of the legal decisions relating to 
boycotts, handed down by the higher courts 
in the various states and by the Federal courts, 
are described. 

The book is of special value to students of 
economics and the social problem, to lawyers, 
judges, and legislators, as well as to labor 
leaders and employers of labor. 

If, as a result of its perusal, light be thrown 
upon a difficult problem, and the way prepared 
for making the law more uniform, the author 
will have rendered a splendid public service. 


“Criminology.” By Baron Raffaele Garofalo, 
former President of the Court of Appeals of 
Naples. Translated by Robert W. Millar, Lec- 
turer in Northwestern University Law School. 
With an Introduction by Hon. E. Ray Stevens, 
Judge of the Circuit Court, Madison, Wis. 
(Little, Brown & Co., Boston.) $4.50 net. 

This volume contains the conclusions formed 
by the author in a life spent in the adminis- 
tration of the criminal law as lawyer, prose- 
cuting officer, and judge. It is his teaching, 
states Judge Stevens, “that punishment should 
have the single aim of disarming an enemy 
of society, by adopting the quantum and kind 
of punishment to the needs of each individual 
offender, so that none shall suffer more than 
his individual needs shall warrant in order 
that he shall cease to offend against society,— 
which is the end that should be achieved by 
all punishment. 

“Among the chief contributions made by 
the author is the development of the thought 
that the motive that moved the offender to 
commit the crime is one of the most impor- 
tant elements to be considered in determining 
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what shall be done to protect society from 
future harm from the same offender. Dis- 
cover the motive and give such treatment as 
will tend to change that motive, and the first 
step has been taken toward so changing the 
offender that he shall no longer be a menace 
to society. 


“Happily we have discovered the large part 

which juvenile courts, indeterminate sentences, 
robation, and parole can play in the admin- 

istration of our criminal justice. But we need 
to have shed on our path of progress such 
light as is thrown by Baron Garofalo’s prac- 
tical and sane book on Criminology.” 

None of the Continental writers who deal 
with crime and the criminal seems destined to 
a larger audience among English-speaking 
peoples than the author of this work. It is a 
valuable and worthy addition to the “Modern 
Criminal Science Series.” 


“Digest of the Canadian Railway Cases.” Cov- 
$12.50. 


ering Volumes 1-15. 


Recent Articles of 


Amusements. 

“The Moving Pictures.”—The Fra, January, 
1914, p. 106. 
Attorneys. 

See also Business Systems. 

_— in Legal Ethics.”"—17 Law Notes, 


“Reorganization of the Bar as a Necessary 
Means to Justice. A Symposium: The Pub- 
lic Defender; An Official Trial Bar.”—4 Jour- 
nal of Criminal Law and Criminology, 650, 
654, 663. 

— French Bar.”—23 Yale Law Journal, 


Bankruptcy. 

“A New Tangle in Bankruptcy Law.” 
(Right of assignee to attack a fraudulent 
conveyance, though not representing a credit- 
or who has obtained judgment.)—19 Virginia 
Law Register, 727. 

“Are Judgments for Personal Injuries Prov- 
able Claims in Bankruptcy?”—20 Case and 
Comment, 591. 

“Effect of Discharge in Bankruptcy upon 
an Assignment of Future Wages.”—20 Case 
and Comment, 615. 

“Judgments as Voidable Preferences.”—20 
Case and Comment, 631. 

“Preventive Compositions or Compositions 
that Will Forestall Bankruptcy.”—-20 Case and 
Comment, 594. 

Banks. 

“The Law of Banking.”—31 Banking Law 
Journal, 43. 

“Modern Banking and Trust Company 
Methods.”—31 Banking Law Journal, 49. 

oe Indorsements.”—136 Law Times, 


“Action by Depositor for Wrongful Dis- 
honor of Check.”—78 Central Law Journal, 97. 
Bills and Notes. 


Case and Comment 


O'Brien's “Conveyancer.” 5th ed. 
Half calf, $8.50. 

“Supplemental Edition of Shepard's Illinois Cita- 
tions.” To be used in conjunction with the 
1906 edition. $10. 

Burns’ “Revised Statutes of Indiana.” 5 vols. 
Buckram, $25. 

“Constitution of Louisiana (1898-1912) Anno- 
= By Theodore Cotonio. 1 vol. Sheep, 
12. 

“Ohio Private Corporations." By Howard A. 
Couse. 2 vols. Buckram, $13 


“Patents, Trademarks, Design Patents.” 
Henry C. Thomson. 1 vol. Flexible eee 


“The Validity of Rate Regulations, State and 
Federal.” By Robert P. Reeder. 1 vol. Buck- 
ram, $5. 

“Supplement to Blakemore & Bancroft’s Inherit- 
ance Tax Law.” Covering legislation in 1912 


(Canada). 
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“Supplement to Remington & Ballinger’s Code, 
1911-1913." 1 vol. Sheep, $7.50. 
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“The Negotiable Instruments Law.”—31 
Banking Law Journal, 7 
Bills of Lading. 

“Status of Drafts with Bills of Lading At- 


tached.”—46 Chicago Legal News, 184. 


Bridges. 
“Standard of Maintenance. © I—County 
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Justice of the Peace, 2, 14. 
Buildings. 

“The Administration of the Housing Acts.” 
78 Justice of the Peace, 39. 
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“Practical Business Systems Adapted for 
a in Law Officés.”—20 Case and Comment, 
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“Government Regulation of Railways.”—2 
California Law Review, 87. 

Commerce. 

“The Vanishing Rate-Making Power of the 
States.”"—14 Columbia Law Review, 122. 

“Motorized Highway Commerce.”—Scrib- 
ner’s Magazine, February, 1914, p. 181. 
Constitutional Law. 

“An Examination of Godcharles & Co. v. 
Wigeman.” (Constitutionality of statute re- 
quiring payment of wages at certain periods in 
money or cash orders.)—18 Dickinson Law 
Review, 91. 

“Separating Residence of White and Col- 
ored Races.”—46 Chicago Legal News, 167. 
Convicts. 

“New Hope for the Convict.”—The Cen- 
tury Magazine, February, 1914, p. 609 
Corporations. 

“Rights of Preference and Ordinar 
holders.”—50 Canada Law Journal, 15. 

“Extinct Corporations.”—78 Justice of the 
Peace, 26. 
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“Costs in the Federal District and Circuit 
oe of Appeals.”—46 Chicago Legal News, 


Counties. 

“Report of the Arbitration Committee on the 
Power of the Board of County Commissioners 
to Amend or Rescind Its Rules by a Majority 
Vote.”—46 Chicago Legal News, 166. 

Courts. 
“A Suggestion for the Abolition of the So- 
wae a8 Courts.’”—7 Bench and Bar, 


“Some Observations upon the Unjustifiable 
as of Our Judges.”—7 Bench and Bar, 
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“The Judicial System of the German Em- 
pire with Reference to Ordinary Jurisdiction.” 
—2 yn Law Review, 124. 

Criminal 

“What ; ‘Ww rong. with the Administration 
of Our Criminal Laws?”—4 Journal of Crim- 
inal Law and Criminology, 698. 

“The Control of Crime.”—4 Journal of 
Criminal Law and Criminology, 

“The Control of Criminal Prosecutions in 
Federal Courts.”—8 Illinois Law Review, 373. 

“The Ideal Prison System.”—4 Journal of 
Criminal Law and Criminology, 674. 
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tions."—4 Journal of Criminal Law and 
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“Status of Suicide as a Crime.”—19 Virginia 
Law Register, 641. 
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“A Moral Divorce Law.” (Divorce by Mu- 
tual Consent.)—26 Green Bag, 21. 
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“A Lesson in Economics.”—The Fra, Janu- 
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pal Review, 83. 
Evidence. 

“Motion Pictures as Evidence.”—17 Law 
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“Evenhanded Justice.’——The Fra, Febru- 
ary, 1914, p. 148. 


without Notice.”—23 


War.”—The Fra, January, 






drugs. Representatives of nearly all the nations of the world will take part. 

It is to be hoped that the last obstacle to an international agreement has been removed, 
for, although much can be done by individual countries, the complete solution of the drug 
habit question depends on. a world-wide regulation. 


Control of Vicious Drugs 


There is now meeting at The Hague a conference whose purpose it is to take the last 
step necessary to crush out international traffic in opium, cocaine and other habit-forming 





ONORABLE 
Jeremiah Ne- 
terer, Judge of the 
United States dis- 
trict court, was 
born in a log house 
on a farm near 
Goshen, Indiana, 
January 24, 1862, 
in which town his 
father and mother, 
aged respectively, 
eighty-three and 
eighty years, now 
reside. 

In very early 
life he attended the 
common _ schools 
where he resided, 
was a close student 
and lover of good 
books and an apt 
scholar. 

In 1885, at the 
age of twenty-three 
years, he received 
the degree of 
Bachelor of Law 


Indiana. 


came to the state 


After receiving his degree he 
entered upon the practice of his profes- 
sion in Indiana, and in January, 1890, 
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Hon. Jeremiah Neterer 


Judge of U. S. District Court 
Western District of Washington 
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from what is now Valparaiso University, 


judge of the superior 


of Washington. In _ inently commendable 
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September of the 
same year he open- 
ed a law office in 
the present city of 
Bellingham. 

He was continu- 
ously engaged in 
the practice of law 
from 1890 to 1913, 
excepting during 
the period of eight 
years when he was 
on the superior 
bench. 

In 1893, he was 
city attorney of the 
consolidated cities 
of Whatcom and 
New Whatcom, 
now part of the 
city of Bellingham, 
and chairman of 
the board of trus- 
tees of the State 
Normal School at 
Bellingham from 
1898 to 1901, re- 
signing the position 


upon being tendered the appointment of 


court of Whatcom 


county by Governor Rogers in 1901. 
His services as a judge were so em- 


and satisfactory to 
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all parties that in 1903 the bar of What- 
com county, reflecting the sentiment of 
the people of his district, unanimously, 
by resolution at a meeting held for that 
purpose, requested permission to use his 
name as a candidate for election to the 
bench, and its duly appointed committee 
waited upon the various political con- 
ventions, resulting in his indorsement 
by the Prohibition, Labor, and Republi- 
can parties, his nomination by the Demo- 
cratic party, and his election without 
opposition. 

The same procedure followed four 
years later, resulting in his re-election. 
At the close of his second term, in 1911, 
he declined to remain longer on the 
bench. 

In May, 1913, he was appointed by 
the governor a member of the board of 
trustees of the State Normal School at 
Bellingham, and was elected chairman 
of the board, resigning this position up- 
on being appointed United States dis- 
trict judge July 2, 1913. 

He entered upon the discharge of the 
duties of this office July 30, 1913. 

He was grand master of the Grand 
Lodge F. & A. M., of Washington, 
1910-1911, president of the Y. M. C. A. 
at Bellingham, 1907 to July, 1913, re- 
signing when he entered upon his duties 
as district judge. 

He is a member of the Congregational 
Church. 

His family consists of his wife, two 
sons, and two daughters. One of the 
daughters is in Whitman, and one in 
Mills College. One of the sons is a 
student in Columbia University and the 
other is attending the Seattle graded 
schools. 

Judge Neterer has always advocated 
nonpartisanship in all matters pertaining 
to education and the judiciary. Possess- 
ing the judicial temperament, he is the 
personification of calmness and dignity 
and yet he is always kindly, considerate, 
and courteous to members of the bar and 
to others at all times. He is the sort of 
man Lincoln, the rail splitter, was—grim, 
silent, lonely, but determined ; one whom 
for merit’s sake his people have delighted 
to honor. 

Regardless of partisan consideration, 
it may justly be said that he is eminently 


well fitted for the position he occupies, 
and that the administration of justice 
from the Federal bench of the North- 
west has never been, and will never be, 
in cleaner hands. 


Dr. S. Weir Mitchell. 


A man of: extraordinary versatility 
was Dr. S. Weir Mitchell, who died in 
his Philadelphia home January 4. A 
practising physician, medical writer, 
scientist in other fields, historian, poet 
and novelist, it was with facile grace, 
original strength, and illuminating and 
inspiring results that he seemed to 
handle whatever he touched, and his 
literary nroductivity continued up to 
the end of h’s nearly eighty-five years. 

In medicine, Dr. Mitchell’s specialty 
was neurology, and he is renowned for 
his rest treatment. In literature his spe- 
cialty was the novel, and his “Hugh 
Wynne” brought him renown no less 
than his “Autobiography of a Quack.” 

His published contributions to medical 
science number some 100, all good works, 
in the light of the knowledge of their 
time, and some ranking among the most 
valuable in medical libraries, especially 
th se dealing with neurology and toxicol- 


ogy. 

Like Dr. Holmes, he neglected neither 
the one profession nor the other, and like 
Dr. Holmes he worked at both through a 
long life. 

To have conquered two. professions 
and to have been eminent in both is a feat 
at once prodigious and exceptional. Yet 
in spite of the exacting demands of the 
law, the church, and of medicine, in spite 
also of the no less exacting demands of 
literature, the history of English letters 
contains striking examples of lawyers, of 
clergymen, and of physicians who have 
succumbed to the claims of a dual voca- 
tion. In some instances they have re- 
nounced the one profession for the other, 
but in others they have combined the 
two and have become equally eminent in 
both. 

A list of his books brings into curious 
juxtaposition such titles as “Upon the 
Venom of the Rattlesnake” and “Cup of 
Youth,” “Clinical Lessons on Nervous 
Diseases” and “The Adventures of 
Francois.” 
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Hon. Clarence J. Roberts 


Chief Justice New Mexico Supreme Court 
BY MICHAEL J. McGUINNESS 
of the New Mexico Bar 


MIANY years ago Abraham Lincoln, in 
advising a young friend of his just 
entering politics, said among other things : 
“You must not wait to be brought for- 
ward by older men. You young men get 
together and have regular meetings and 
speeches. Let everyone play the part he 
can play best—some speak, some sing, 
and all ‘holler.’ ” 
No one ever fol- 
lowed this advice 
more __ religiously 
than did the Hon- 
orable Clarence J. 
Roberts. His polit- 
ical career began 
when he was but 
sixteen years of 
age, when he began 
making _ political 
speeches. All his 
life he has been a 
staunch Republi- 
can, and has always 
been the recipient 
of greater or lesser 
honors at the be- 
hest of his party. 
Has he succeeded? 
The following 
brief sketch will 
speak for itself: 
Judge Roberts 
was born forty 
years ago in a small 
town in Jefferson 
county, Indiana, and received his primary 
education in the public schools of that 
county. At this early age he manifested 
a great aptitude for politics, and it needs 
the exercise of but very little imagina- 
tion to see young Roberts attending 
meetings with the other young men of 
the community, some making speeches, 
still others singing, and all “hollering.” 
In these accomplishments young Roberts 





HON. CLARENCE J. ROBERTS 


evinced great talent,—rather the first 
and third. As a speaker, Judge Roberts 
has but few peers. He is an easy and 
fluent speaker, and has always a store 
of wit to enliven even the most com- 
monplace occasion. As to the second— 
well, no one has yet accused him of 
knowing how to sing, although he does 
sing at times. 
Judge Roberts is 
a self-made and 
self-educated man 
in every sense of 
the word. He be- 
gan teaching when 
he was sixteen, and 
attended college at 
the same time, but 
his college educa- 
tion was meager, 
and he soon after 
took up the study 
of law. He was 
admitted to the bar 
in his twenty-first 
year. The same 
year he received 
the appointment of 
assistant prosecut- 
ing aftorney for 
Jefferson county, 
and served in that 
capacity for two 
years, when he was 
elected prosecuting 
attorney for the 
fifth judicial circuit of Indiana. From 
1900 to 1905 he served as county attorney 
o. his home county. In 1905 he came to 
Denver to spend the winter, and liked 
the bracing and exhilarating atmosphere 
of the Southwest so well that, although 
notified of his re-election to office in his 
native county, he decided to stay in the 
West, going to Trinidad, Colorado, to 
locate. At this place he bought out the 
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Trinidad Advertiser, and for the next 
two years engaged in the newspaper busi- 
ness and at the same time practised his 
profession. Two years later he moved 
across the line into Raton, New Mexico, 
aid cast his lot as a citizen of the “Sun- 
shine State.” While going over the di- 
vide into Raton, it is related of Judge 
Roberts that he begged the conductor to 
tell him when they crossed the Colfax 
county line, explaining that he wished to 
acquaint himself with the country in 
order to run for office as soon as he 
landed. 

Judge Robert’s success as a politician 
is no less marked than that of a lawyer. 
During his brief residence in Raton he 
built a large clientele, and shortly after 
locating at the latter point became con- 
nected as associate counsel for several 
of the railroads operating through or 
near Raton. 

His first political honors in New Mexi- 
co came when in a close contest he was 
elected from Colfax county as a member 
to the New Mexico House of Represent- 
atives, legislature in 1909. While a 
member of this body Judge Roberts dis- 
tinguished himself for his assiduity and 
earnestness, and the work which he ac- 
complished accrued not only to the bene- 
fit of his constituent county, but to that 
of the whole state. The press had this 
to say of him as such representative. “He 
was absolutely fearless in the perform- 
ance of the duties which he owed the 
people. Representative from Colfax 
county is the first political office he has 
held, but it is far from likely to be his 
last.” That the prediction came true is 
demonstrated by the subsequent political 
career of Judge Roberts in New Mexico. 

His next move in the political arena 
came in 1910, when he was elected mem- 
ber of the Constitutional Convention 
which drafted the Constitution of the 
new state of New Mexico. It was some 
time after his election that he was notified 
by the Attorney General of his appoint- 
ment to the supreme court of the then 
territory of New Mexico by President 
Taft. He accepted the appointment only 
on condition that he be allowed to retain 
his membership in the Convention. His 
work here was a continuance of the good 


service for the state which he had begun 
in 1909 as a member of the legislature, 
and his interest and devotion to the peo- 
ple of his adopted state became perma- 
nent. Judge Robert’s election to this 
excellent body was a great honor not 
only to himself, but to the people who 
elected him. 

At the Republican State Convention 
held in September, 1910, he received the 
vote of every member of the convention 
but one as a condidate for the supreme 
court, and at the election in November 7, 
1911, received a very handsome major- 
ity. Judge Roberts assumed office soon 
after his election, and has so far filled 
this important post with the greatest 
credit to himself. He is conscientious 
and consummate in his judicial duties, an 
indefatigable worker, and the mantle of 
chief justice of the first supreme court 
of the state of New Mexico could not 
have fallen on worthier shoulders than 
those of the Honorable Clarence J. Rob- 
erts. 


Death of Senator Cullom. 


Former Senator Shelby W. Cullom, of 
Illinois, died in Washington on January 
28. His last words were a wish that 
he might have lived to see the completion 
of the National Memorial to Abraham 
Lincoln, who was his personal friend. 

He was eighty-five years old, and had 
a record of fifty years of continuous pub- 
lis service. 

With the death of ex-Senator Cullom 
there passes out of the public life of the 
nation not only one of its most pic- 
turesque political figures, but the man 
who, above all others, was responsible 
for the initiation of the policy of the 
control by the Federal government of 
the railways. That to-day the great 
interstate carriers accept regulation, and 
that the abuses and discriminations exist- 
ent in the early days have been stamped 
out, we must attribute to Cullom. What- 
ever ese he may have done fades into 
insignificance before this tremendous 
service he rendered his country. 

Another matter of national interest 
with which Senator Cullom was promi- 
nently identified was the annexation of 
the Hawaiian Islands. 
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There's the humor 


Varying the Prescription. Doctor. “Did 
your husband follow my directions? 
Did he take the medicine I left for him, 
religiously ?” 

Patient’s wife. “I’m afraid not, doc- 
tor. He swore every time I gave him 
a dose.” 


The Danger Line. A person who was 
called in court for the purpose of prov- 
ing the correctness of a doctor’s bill, was 
asked by the lawyer whether the doctor 
did make several visits after the patient 
was out of danger. “No,” replied the 
witness, “I considered him in danger as 
long as the doctor continued his visits.” 


No Value Received. An Irishman re- 
fused to pay his doctor’s bill, and was 
asked the reason. “What for shall I 
pay?” said Pat. “Sure he didn’t give me 
anything but some emetics, and niver a 
one could I keep on my stomach at all, 
at all.” 


An Unauthorized Recovery. A doctor 
detained in court as a witness, com- 
plained to the judge “that if he was kept 
from his patients much longer they would 
all recover in his absence.” 


Locus in Quo. “And where was the 
man stabbed?” asked an excited man of 
a physician. “The man was stabbed 
about an inch and a half to the left of 
the median line, and about an inch above 
the umbilicus,” was the reply. “You 
don’t say; why, I heard it was near the 
courthouse.” 


Some Profit. The new drug clerk was 
filling his first prescription, and when he 
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of it.—Shakespeare. 


handed it to the lady he told her it was 
a dollar and ten cents. 

She paid the dollar and ten, and after 
she had gone he informed the proprietor 
that the dollar was counterfeit. The 
proprietor looked over his glasses at the 
young man and said: 

“Well, how about the ten cents—is 
that good money ?” 

The young man answered 
affirmative. 

“Oh, well,” the proprietor replied, 
“that’s not so bad—we still make a 
nickel.” 


in the 


Ready for Practice. Professor—‘If a 
person in good health, but who imagined 
himself sick, should send for you, what 
would you do?” 


Medical Student—“Give him some- 
thing to make him sick and then admin- 
ister an antidote.” 

Professor—“Don’t waste any more 


time here; hang out your shingle.”—New 
York Weekly. 


Motorbugs. The late Doctor S. Weir 
Mitchell, the neurologist, was escorting 
some New York friends through a 
Philadelphia sanatorium in which he is 
interested. Opening the door, he re- 
marked : 


“This big room has been set aside for 
the care and cure of chauffeurs who 
have broken down under the mental 
strain of driving and repairing automo- 
biles.” 

“Very fine,” said one of the doctor’s 
guests, but where are the patients,—the 
chauffeurs ?” 

“Under the beds, mending the slats.” 
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Coming to Herself. On one occasion 
Dr. Francis Warner, who is about to re- 
tire from the position of senior physician 
at the London Hospital, was trying to 
bring back to complete consciousness a 
woman who had had a paralytic stroke. 

His efforts seemed likely to be in vain. 
For a long time her utterances were only 
the raving of delirium, but all at once 
she sat up in bed, and, looking straight 
at Dr. Warner, she cried out: “Oh, you 
funny old man!” 

“Ah!” said Dr. Warner, cheerfully. 
“Now she’s beginning to talk sense!” 


Real Cause for Alarm. Smith had just 
been operated on for appendicitis. Dur- 
ing his period of convalescence he be- 
came quite chummy with the two other 
patients who shared the ward with him. 

“How are you feeling, boys?’ said 
Smith one morning to them. 

“Oh, we are all right?” they both an- 
swered together, “considering that we 
had to undergo two operations.” 

“Why, how was that?” questioned 
Smith, in an agitated voice. 

“Because the doctor assigned to this 
ward is an idiot. In collecting his in- 
struments after the operation he missed 
a needle and a pair of scissors. The 
former he found in me, and the latter 
in my friend here on the right. You see 
now the reason for the two operations.” 

Just then the surgeon put his head in 
at the door and asked: 

“Has anyone seen my silk hat?” 

Smith fainted—Westminster Gazette. 


Tried It on his Friend. A Boston man 
who frequently visits a scientific friend 
a short distance out of town once found 
him in his laboratory studying a dark 
brown substance spread out on a sheet 
of paper, according to the Houston Post. 

“TI say, Jones,” said the scientific per- 
son, when greetings had been duly ex- 
changed, “would you mind letting me 
place a bit of this on your tongue? My 
taste has become sadly vitiated by trying 
all sorts of things.” 

The professor took some of the sub- 
stance under analysis and put it on his 
friend’s tongue, whereupon the Boston 
man worked it around in his mouth for 
fully a minute, tasting it as though he 
might have sampled a choice confection. 


Case and Comment 


“Note any effect?” 
sor. 

“No especial effect.” 

“It doesn’t paralyze or prick your 
tongue ?” 

“Not that I can detect.” 

“T didn’t think it would. There are 
no alkaloids in it then. How does it 
taste?” 

“Very bitter.” 

“Very bitter, eh?” Then, 
pause. “All right, that will do.” 

By this time the caller’s curiosity was 
aroused. “What is it, anyhow?” he 
asked. 

“IT don’t know. That’s what I am 
trying to find out. Some one around 
here has been poisoning horses with it.” 


Handle with Care. “Old Hoss Tar- 
tar walked into the druggist’s one morn- 
ing with an immense black bottle that he 
wanted filled with sulphur and whisky. 

“ ‘This is the way I allers have it 
fixed,’ said old Hoss to the druggist. ‘I 
have the sulphur up to thar.’ 

“He puts his finger about half an inch 
from the bottom of the bottle. 

“« “and the rest I have all whisky. 
And this here’s the way I use it. When 
I want a dose of sulphur why, I jes’ 
shake her up afore I drink, and when I 
don’t want no sulphur, why, I don’t shake 
her. See? ” 


The Better, the Worse. An old lady, 
really quite well, was always complain- 
ing and “enjoying poor health,” as she 
expressed it. Her various ailments were 
to her the most interesting topics in the 
world. One day a neighbor found her 
eating a hearty meal, and asked her how 
she was. “Poor me,” she sighed, “I feel 
very well, but I always feel bad when I 
feel well, because I know I am going to 
feel worse afterward.” 


Medical Fads. An epileptic dropped 
in a fit on the streets of Boston and was 
taken to a hospital. Upon removing his 
coat there was found pinned to his waist- 
coat a slip of paper on which was writ- 
ten: “This is to inform the house-surgeon 
that this is just a case of plain fit: Not 
appendicitis. My appendix has already 
been removed twice.” 
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